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1 Docket No. 22348 

Harry Wardman, 

V8. 

Commissioner of Int. Rev. 

For taxpayer, Meredith M. Daubin, Esq. Chas. D. Hamel, Esq., 

R. S. Doyle, Esq., B. H. Saunders, Esq., withdrawn. 

For commissioner, L. A. Luce, Esq. 

Docket entries 

1927 

Jan. 4—Petition received and filed. Taxpayer notified. 

“ 5—Copy of petition served on general counsel. 

Mar. 7—Answer filed by G. C. j 

“ 29—Copy of answer served on taxpayer. Gen. cal.! 

1929 

Jan. 30—Hearing set Feb. 28, 1929. 

Feb. 25—Notice of appearance of Meredith M. Daubin as counsel 
for taxpayer filed. 

“ “ 25—Motion to continue hearing to March 28,1929 filed by 

taxpayer. Granted to 2-26-29. 

“ 26—Notice of withdrawal of Chas. D. Hamel, R. S.j Doyle, and 

B. H. Saunders as counsel for taxpayer filed' 

Mar. 28—Order of continuance to April 1, 1929, for further hearing 
entered. 

Apr. 1—Hearing had before Mr. Morris. Briefs due 5-4-29. 

“ 9—Transcript of hearing, Mar. & April, filed. 

May 2—Motion for extension to 6-18-29 to file brief filed by G. C., 
5-3-29, granted to 6-19-29. 

“ 4—Briefs filed by taxpayer. 

June 18—Brief filed by G. C. 

Oct. 10—Findings of fact and opinion rendered, Mr. Logan Morris, 
Div. 14. Judgment will be entered for respondent. 

“ 12—Decision entered, Div. 14. 

“ 15—Motion to set aside decision and to reopen the case filed 

by taxpayer. 

“ 30—Hearing set 11-13-29 on motion. 

“ 31—Copy of motion served on G. C. 

Nov. 13—Hearing had before Mr. Morris, Div. 14, on j petitioner's 
motion to reopen. Held C. A. V. 

■ “ 21—Transcript of hearing 11-13-29 filed. 

“ 21—Motion to set aside judgment and reopen & rehear appeal 

filed by taxpayer. 

1930 

Mar. 28—Order vacating decision of Oct. 12, 1930, further ordered 
to place on cal. of April 14, 1930, for the introduction of 
evidence etc., entered. 

Apr. 5—Motion to continue to 5-5-30 filed by G. C. 4-8-30. Granted 
to 5-5-30. 

May 2—Motion to file amended answer filed by G. (J., amended 
answer tendered. 

“ 5—Motion to amend answer granted. j 
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1930 

May 5—Hearing had before Mr. Morris, Div. 14. Amended answer 
filed at hearing. Briefs due July 15, 1930. Stipulation 
filed at hearing. 

2 May 29—Transcript of hearing 5-5-30 filed. 

July 14—Brief filed by taxpayer. 

July 15—Motion for extension of time to Aug. 5, 1930, to file brief 
filed by G. C. 

“ 17—Motion granted to Aug. 5, 1930. 

Aug. 5—Brief filed by G. C. 

1931 

Sept. 23—Findings of fact and opinion rendered, Mr. Morris, Div. 14. 
Judgment will be entered under rule 50. 

Dec. 10—Notice of settlement filed by G. C. 

“ 12—Hearing set Dec. 30, 1931, on settlement. 

“ 16—Consent to settlement filed by taxpayer. 

“ 21—Decision entered, Logna Morris, Div. 14. 

1932 

June 16—Petition for review by Court of Appeals of D. C. with 
assignments of error filed by G. C. 

“ 21—Proof of service filed (2). 

Aug. 15—Motion for extension to Oct. 16, 1932, to file statement 
filed by G. C. 

“ 15—Order enlarging time to Oct. 17, 1932, for preparation of 

the evidence and delivery of record entered. 

Oct. 12—Motion for enlargement of time to Nov. 15, 1932, to trans¬ 
mit record filed by G. C. 

12—Order enlarging time to Nov. 15, 1932, for preparation of 
evidence and delivery of record entered. 

Nov. 14—Motion for enlargement of time to 12-12-32 to complete 
record filed by G. C. 

14—Order enlarging time to Dec. 12, 1932, for preparation and 
delivery of record entered. 

“ 26—Statement of evidence lodged. 

“ 26—Praecipe filed; proof of service thereon. 

“ 26—Statement of evidence approved and ordered filed. 

Dec. 12—Order entered enlarging time for transmission of record to- 
January 14, 1933. 

3 United States Board of Tax Appeals 

Docket No. 22348 

Harry Wardman, petitioner 

v . 

Commissioner of Internal Revenue, respondent 

Petition 

Filed Jan. 4, 1927 

The above-named petitioner hereby petitions for a redetermination 

of the deficiency set forth by the Commissioner of Internal Revenue 
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i 

! 

in his notice of deficiency (IT: PA: PYA-60D-ARM) dated Novem¬ 
ber 12,1926, and as a basis for his proceeding alleges as follows: 

I. The petitioner is an individual whose address is 14^0 K Street 
northwest, Washington, D. C. 

II. The notice of deficiency (a copy of which is attached] as Exhibit 
A) purports to have been mailed to the petitioner on November 

12, 1926. 

4 III. The taxes in controversy are income ta^es for the 
calendar year 1921, in excess of $34,000. 

IV. The determination of tax set forth in the said notice of 

deficiency is based upon the following error: j 

The respondent erred in failing and refusing to tax th£ petitioner 
as a corporation under the provisions of section 229 of |;he revenue 
act of 1921, upon net income from his individual construction busi¬ 
ness, which was organized as a corporation within four irfonths after 
the passage of the said revenue act. 

V. The facts upon which the petitioner relies as the tjasis of this 
proceeding are as follows: 

For a number of years prior to 1921 the petitioner had been en¬ 
gaged in the construction business in the city of Washington. The 
business was carried on as a sole proprietorship. On or about Janu¬ 
ary 1, 1922, the petitioner decided to form a corporation to acquire 
and continue the said business, and proceeded to organize such a 
corporation under the laws of the State of Virginia, under the 

5 name of the Wardman Construction Company, Inc. The 

corporation was organized within four months after the pas¬ 
sage of the revenue act of 1921, and the said corporation acquired the 
construction business as of January 1, 1922. j 

' The net income of the petitioner from the said construction busi¬ 
ness for the calendar year 1921 was $77,495.48, after deducting a 
reasonable salary for the petitioner. Capital was a material income- 
producing factor in the business, there having been Ian invested 
capital for that year in the amount of $366,755.90. 

The tax liability of the petitioner on income from the said con¬ 
struction business for the taxable year, computed under the pro¬ 
visions of section 229 and 301 of the revenue act of 1921, upon net 
income of $77,495.48 and invested capital of $366,755.90 is $16,423.49. 

The petitioner’s income from otner sources was $51,025.23, of 
; which $16,025.23 consisted of dividends from corporfkions. The 
tax liability thereon is $8,204.06. 

The proper tax liability of the petitioner for the tear 1921 is 
therefore $24,627.45. The amount of $46,843.01 has been already 
i assessed and paid, so that, the petitioner is entitled to ja refund of 
$22,215.56, with interest thereon from the date Of payment. 

6 VI. The petitioner prays for relief from the deficiency 
asserted by the respondent on the following particulars: 

That the board may find that the individual business! of the peti¬ 
tioner was organized as a corporation within four months after the 
passage of the revenue act of 1921 and that he is entitled to be taxed 
as a corporation upon the income from the said business. 

Wherefore, the petitioner prays that the board may hear and de¬ 
termine his appeal, and the petitioner further prays that the board 
may give and grant such other and further relief as in the premises 
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the board may deem fit and proper, and if the board shall find that 
the petitioner has overpaid his taxes for the year under review, the 
board may order and direct refund of said taxes overpaid with 
interest thereon. 

Charles D. Hamel, 

Richard S. Doyle, 

Benjamin H. Saunders, 

Attorneys for Petitioner . 

7 City of Washington, 

District of Columbia, ss: 

Personally appeared before me Harry Wardman, who stated 
that he is the petitioner above referred to; that he has read the 
foregoing petition and has executed the same, and that the state¬ 
ments therein contained are true. 

Harry Wardman. 

Subscribed and sworn to before me this 3rd day of January, 1927- 

[seal.] Marie C. Eichelser, 

i Notary Public . 

8 Exhibit A 

Treasury Department, 

Office of Commissioner of Internal Revenue, 

Washington, November 12, 1926 . 

IT: PA: P Y A-60D-ARM. 

Mr. Harry Wardman, 

llfiO K Street NW., Washington, D. C. 

Sib: The determination of your income-tax liability for the year 
1921, pursuant to an examination of your books of account and 
records, as set forth in office letter dated October 2, 1926, disclosed 
a deficiency in tax amounting to $12,074.51, as shown in the attached 
statement. 

In accordance with the provisions of section 274 of the revenue 
act of 1926, you are allowed 60 days from the date of the mailing 
of this letter within which to file a petition for the redetermination 
of this deficiency. Any such petition must be addressed to the 
United States Board of Tax Appeals, Earle Building, Washington, 
D. C., and must be mailed in time to reach the board within the 
60-dav period, not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file a petition 
with the United States Board of Tax Appeals and has not done so 
within the 60 days prescribed and an assessment has been made, 
or where a taxpayer has filed a petition and an assessment in accord¬ 
ance with the final decision on such petition has been made, the 
unpaid amount of the assessment must be paid upon notice and 
demand from the collector of internal revenue. No claim for abate¬ 
ment can be entertained. 

If you acquiesce in this determination and do not desire to file a 
petition with the United States Board of Tax Appeals, you are 
requested to execute the waiver of your right to file a petition with 
the United States Board of Tax Appeals on the enclosed Form A, 
and forward it to the Commissioner of Internal Revenue, Wash- 
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ington, D. C., for the attention of IT: PA: PYA: ARM-60D. In 
the event that you acquiesce in a part of the determination, the 
waiver should be executed with respect to the items to Iwhich you 
agree. 

Respectfully, I 

D. H. Blair, Commissioner. 
By C. R. Nash, 

Assistant to the Corrvmissioner. 

9 STATEMENT ! 

IT: PA: PYA-60D-ARM. ! 

In re Mr. Harry Wardman, 1430 K Street NW., Washington, D. C. 

Year Deficiency in tax 

1921 (waiver). $12,074.51. j 

The report of the internal-revenue agent in charge at! Baltimore, 
Maryland, dated January 23, 1926, a copy of which has been fur¬ 
nished you, has been reviewed and approved by this office as 
submitted. 

Payment should not be made until a bill is received from the col¬ 
lector of internal revenue for your district and remittance should then 
be made to him. 

! 10 United States Board of Tax Appeals I 

Docket No. 22348 

i 

Harry Wardman, petitioner 

I 

vs. j 

Commissioner of Internal Revenue, respondent 

Answer 

i 

Filed Mar. 7,1927 

7 j 

The Commissioner of Internal Revenue, by his attorney, A. W. 
Gregg, General Counsel, Bureau of Internal Revenue, fbr answer to 
the petition of the above-named taxpayer admits, alleges^ and denies 
as follows: 

1. Respondent admits that the petitioner is an individual residing 
at Washington, D. C. 

2. Respondent admits that a notice of deficiency was Detailed to the 
petitioner on November 12, 1926. 

3. Respondent admits that the taxes in controversy i are income 

taxes for the calendar year 1921 in an amount no|t less than 
$12,074.51. j 

4. Respondent denies that he erred in determining the tax set 
forth in said notice of deficiency and further denies that he erred 
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in failing and refusing to tax the petitioner as a corporation upon 
the net income realized by the petitioner from his individual con¬ 
struction business. Respondent further denies that the individual 
construction business of the petitioner was organized as a corpora¬ 
tion within four months after the passage of the revenue act of 1921. 

5. Respondent admits that for a number of years prior to 1921 

the petitioner had been engaged in the construction business 

11 in the city of Washington, D. C., and further admits that said 
business was carried on as a sole proprietorship. 

Respondent denies any knowledge or information sufficient to form 
a belief as to the truth of the allegations contained in Paragraph V 
of the petition, except those allegations of Paragraph V of the 
petition specifically admitted herein, and therefore denies the same. 

6. Respondent alleges that the statute of limitations with refer¬ 
ence to any claim on the part of the petitioner for overpayment of 
income taxes for the year 1921 has expired. 

7. Respondent denies generally and specifically each and every 

allegation contained in taxpayers petition not hereinbefore admitted, 
qualified, or denied. , 

Wherefore, it is prayed that the taxpayer’s appeal be denied. 

1 A. W. Gregg, 

General Counsel* Bureau of Internal Revenue . 

Of counsel: 

Dwight H. Green, 

Special Attorney , Bureau of Internal Revenue. 

12 United States Board of Tax Appeals 

Docket Number 22348 

Harry Wardman, petitioner 

v. 

Commissioner of Internal Revenue, respondent 
Amended answer to petition 
Filed Mav 5, 1930 

The Commisisoner of Internal Revenue, by his attorney, C. M. 
Charest, general counsel, Bureau of Internal Revenue, for answer 
to the petition of the above-named taxpayer, admits, alleges, and 
denies as follows: 

1. Admits that the petitioner is an individual residing at Wash- 
ngton, D. C. 

2. Admits that a notice of deficiency was mailed to the petitioner 
on November 12, 1926. 

3. Admits that the taxes in controversy are income taxes for the 
calendar year 1921 in an amount not less than $12,074.51. 

4. Denies that he erred in determining the tax set forth in said 
notice of deficiency and further denies that he erred in failing and 
refusing to tax the petitioner as a corporation upon the net income 
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realized by the petitioner from his individual construction business. 
Respondent further denies that the individual construction business 
of the petitioner was organized as a corporation withip four months 
after the passage of the revenue act of 1921. 

5. Admits that for a number of years prior to 1921 the petitioner 

had been engaged in the construction business in the city of 

13 Washington, D. C., and further admits that said business was 
carried on as a sole proprietorship. 

Respondent denies any knowledge or information sufficient to form 
a belief as to the truth of the allegations contained in Paragraph V 
of the petition, except those allegations of Paragraph V of the 
petition specifically admitted herein, and therefore denies the same. 

6. Respondent alleges that the statute of limitation^ with refer¬ 
ence to any claim on the part of the petitioner for overpayment of 
income taxes for the year 1921 has expired. 

7. Respondent alleges that petitioner duly filed a Federal income- 
tax return for himself on Form 1040 for the calendar year 1921; that 
he computed the normal and surtax on the income reported thereon 
in the usual manner and paid the tax as returned in quarterly and/or 
partial payments; that such acts of the petitioner Constitute an 
election and/or ratification of the option allowed him ih section 229 
of the revenue act of 1921; and that the respondent is not in error 
in refusing to allow petitioner to file amended returns land compute 
his tax under section 229 of the 1921 act. 

8. Denies generally and specifically each and every allegation con¬ 
tained in taxpayer’s petition not hereinbefore admitted^ qualified, or 
denied. 

Wherefore, it is prayed that the taxpayer’s appeal be [denied. 

(Signed) C. M. CBarest, 
General Counsel , Bureau of Internal Revenue . 

Of counsel: 

L. A. Luce, 

Special Attorney , Bureau of Intei'nal Reveniie. 

k. 4-30-30. 

14 United States Board of Tax Appeals j 

Docket Number 2*2348 

i 

Harry Wardmax, petitioner 

v. 

Commissioner of Internal Revenue, respondent 


Notice of settlement 
Filed Dec. 10, 1931 


The attached proposed settlement of the deficiency i:i the above- 

entitled appeal will be presented to the board on-it 9.30 a. m. r 

or as soon thereafter as counsel can be heard. 

157382-—33-2 
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This notice of redetermination is submitted in accordance with 
the decision of the board without prejudice to the commissioner’s 
right to contest the correctness of the decision pursuant to the 
statute in such cases made and provided. 

(Signed) C. M. Charest, 
General Cowisel , Bureau of Internal Revenue . 

Of counsel: 

Arthur H. Fast, 

Francis L. Van Haaften, 

Special Attorneys , Bureau of Internal Revenue. 
k. 12-7-31. 


15 Statement 

IT: AR: C-3-RJF. 

In re Harry Wardman, 1430 K Street NW., Washington, D. C. 

TAX LIABILITY 


Year 

Tax lia¬ 
bility 

Tax as¬ 
sessed 

Overassess. 

ment 

1921. 

$24,405.92 

$46,843.01 

$22,437.09 



NET INCOME (CORPORATION) 

Net income reported in NP-2 letter dated November 12, 1926_$151,356.92 

Deduct: 

1. Dividends received from domestic corporation_$38,861.44 

2. Officer’s salary-- 35,000.00 

- 73, 861.44 


Net income as adjusted_ $77,495.48 


INVESTED CAPITAL 


Surplus January 1, 1921__$824,142.56 

Deduct: 

1. Understatement of accounts, payable-$20,000.00 

2. Gift of stock of Swartzell, Rheem and Hensey 

Company in 1917, which was included in sur¬ 
plus January’ 1, 1921J_ 160,000.00 

3. Gift of stock of Wardman Park Hotel Company 

prior to 12/31/20, which was included in sur¬ 
plus January 1, 1921__ 187, 606.42 

- 367,606.42 


Adjusted surplus January 1, 1921-$456,536.14 

16 Deduct: Proration of 1920 Federal tax, $9,195.46 

X .4214_ $3, 874.97 3,874. 97 


Balance _$452,661.17 

Less: Adjustment for inadmissible, $452,661.17X17.13_ 77,540.86 


Invested capital adjusted_$375,120.31 
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EXCESS-PROFITS GEMOT 

8% of invested capital_ $30,009. 62 

Exemption__ 3,000.00 


Excess-profits credit-1- $33,009.62 


COMPUTATION OF TAX 



Balance.... 

Totals 
Net income. 


Net income 

Excess- 

profits 

credit 

Balance 
subject to 
tax 

$75,024.06 

$33,009.62 

$42,014.44 

2,471.42 


2,471 


$77,495.48 

$33,009.62 

$44,485.86 




938.57 


$9,39L46 


Less: Excess-profits tax... 9,391.46 

Balance taxable at 10%. 68,104.02 6,81A 40 

Total tax assessable... $16,20L86 


NET INCOME (INDIVIDUAL) 

Salary_ L _ $35,000.00 

Dividends from the above corporation-1- 16,025.23 


Net income as adjusted_ $51,025.23 


COMPUTATION OF TAX 


Net income- 

Less: 

Dividends_ 

Personal exemption 


Balance- 

Amount taxable at 4% - 

Balance taxable at 8% - 

Normal tax at 4% - 

Normal tax at 8% _ 

Surtax on $51,025.23- 

Total tax assessable- 

SUMMAET 

Tax assessed_ 

Tax assessable (corporation)_ 

Tax assessable (individual)_ 

Total tax liability- 

Overpayment- 

EVB-4. 


_$51,025.23 

$16, 025.23 
2,400.00 

--j—- 18,425.23 

_I_$32,600.00 

_j _ 4,000.00 



$28,600.00 

$160.00 

2,288.00 

5,756.06 


$16, 


$8,204.06 

$46,843.01 


1.86 


8,20106 


24,405.92 
$22,437.09 
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18 TRANSCRIPT OF ACCOUNT 

IT: AR: C-3-EJF. 

In re Harry Wardman, 1430 K Street NW., Washington, D. C. 

1021 


Tax assessed_$46,843.01 

Original account #307007. 

Tax paid : 

March 5, 1922___$11, 710. 75 

June 16, 1922___ 11, 710. 75 

Sept. 19, 1922_ 11, 710. 75 

April 4, 1923___ 11, 710. 76 

- 46,843.01 


Unpaid assessment to be abated_ None. 

Tax paid-$46,843.01 

Correct tax liability- 24,405.92 


Overpayment 

EVR-4. 


$22,437.09 


19 


Docket No. 22348 


United States Board of Tax Appeals 
Harry Wardmax, petitioner 


v. 

Commissioner of Internal Revenue, respondent 
Promulgated October 10, 1929 

[Stamped:] A true copy. Teste: B. D. Gamble, clerk, U. S. 
Board of Tax Appeals. 

Section 229 of the revenue act of 1921 being expressly limited in 
its application to any trade or business the net income of which for 
the taxable year 1921 was 20 per centum or more of its invested 
capital for such year, a taxpayer seeking the benefits of such section 
must prove that he comes within the limitations, and where, as in 
this case, no proof is offered as to net income or invested capital for 
1921, the determination of the respondent must be approved. 

Meredith M. Daubin, Esq., for the petitioner. 

L. A. Luce, Esq., for the respondent. 

This proceeding is for the redetermination of a deficiency in 
income tax of $12,074.51 for the year 1921. The issue presented is 
whether respondent erred in refusing to tax petitioners income as a 
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corporation under the provisions of section 229 of the revenue act 
of 1921. 

FINDINGS OF FACT 

For a number of years prior to 1921 the petitioned was engaged 
in a general construction and real-estate business ii^ Washington, 
D. C. The business was carried on as a sole proprietorship, and 
capital was a material income-producing factoi*. 

20 In September, 1921, petitioner decided to incorporate his 
business and requested James D. Hobbs, his financial manager, 

to arrange the details. Counsel was employed and the legal details 
incident to the corporation were handled by him. I^rior to incor¬ 
poration counsel investigated the laws of the various States and 
concluded that for petitioner’s purposes the laws of the State of 
Virginia were preferable. 1 

On or about January 1, 1922, the incorporators of ithe Wardman 
Construction Company, Inc., met in counsel’s office discuss the 
plan of incorporating the petitioner’s business. Thid meeting was 
attended by the petitioner, Thomas P. Bones, engineer for Ward- 
man, James D. Hobbs, Wardman’s business manage^:, Hubbert R. 
Quinter, and Daniel Thew Wright, petitioner’s coupsel, the first 
four named individuals being the incorporators. It wks agreed that 
the incorporators would organize the corporation for ^he purpose of 
taking over the Wardman business and the Wardman interests, and 
to avail themselves of the advantage of the internal-revenue laws 
on the subject of taxation. No stock was to be sold to the public, as 
all of it was to be issued to Wardman in consideration of the assets 
and the business. The offer on the part of the petitioner was ac¬ 
cepted by the incorporators and the details attending the formality 
of incorporation were initiated. The original offer and acceptance 
was oral, as petitioner was dealing with his business associates, but 
later the proposition was reduced to writing. 

21 Prior to March 22,1922, Wright transmitted the charter by 
mail to the corporation commission at Richmond, Virginia. 

On March 22 this charter was returned with a letter stating that the 
powers claimed were too broad and that there should!be some limi¬ 
tations, and suggested these limitations. These suggestions were com¬ 
plied with, the changes were made, and the charter as amended was 
returned on the same day. 

On the morning of March 23, 1922, Wright called the corporation 
commission’s office in Richmond and was informed by that office 
that the papers had been received, had been transmitted to the secre¬ 
tary of the Commonwealth, and that the organization qf the corpora¬ 
tion was assured on March 23rd. 

The articles of incorporation were signed and sealed by the four 
incorporators on March 20, 1922, and on the same dape the articles 
were certified to by Samuel G. Brent, judge of the Circuit Court of 
Alexandria city, as being in accordance with the law. The certifica¬ 
tion by the officials of the State of Virginia appears in jthe following 
form: 



12 


DAVID BURNET VS. HARRY WARDMAN 


Commonwealth of Virginia, 
Department of the State Corporation Commission, 

City of Richmond, 23rd day of Man'ch , 1922. 

The accompanying certificate for incorporation, together with a 
receipt showing payment of the charter fee required by law, having 
been presented to the State corporation commission by Harry 

22 Wardman, Thomas P. Bones, James D. Hobbs, and Hubbert R. 
Quinter, and the Hon. Sami. O. Brent, judge of the Circuit 

Court of city of Alexandria, having certified that the said certificate 
has been signed and acknowledged by said applicants in accordance 
with law, the State corporation commission having examined said 
certificate now declares that the said applicants have complied with 
the requirements of law, and have entitled themselves to a charter, 
and it is therefore ordered that they and their associates and succes¬ 
sors be, and they are, hereby made and created a bod} 7 politic and 
corporate under and by the name of Wardman Construction Com¬ 
pany, Incorporated, upon the terms and conditions, and for the pur¬ 
poses set forth in said certificate, to the same extent as if the same 
were now herein transcribed in full and with all the powers and 
privileges conferred and subject to all the conditions and restrictions 
imposed by law. 

And said certificate, with this order, is hereby certified to the 
secretary of the Commonwealth for record. 

[seal.] , Wm. F. Rhea, Chairman . 

N. W. Atkinson, 

First Assistant Clerk of the Commission . 

Commonwealth of Virginia, 

Office of the Secretary of the Commonwealth, 

In the city of Richmond , the 23rd day of March , 1922. 

The foregoing charter of Wardman Construction Company, In¬ 
corporated, was this day received and duly recorded in this office 
and is hereby certified to the clerk of the Corporation Court of 
Alexandria according to law. 

B. O. James, 

Secretary of the Commonwealth. 

Virginia: 

In the clerks office of the Corporation Court of Alexandria the 
27 day of March, 1922. 

23 The foregoing charter and certificate of the secretary of*the 
Commonwealth thereon was this day received, duly recorded, 

and certified to the clerk of the State corporation commission. 

Teste: Nevell S. Greenaway, Clerk. 

The initial meeting of the stockholders was held March 30, 1922, 
and upon motion the affairs and the management of the corporation 
was turned over to the officers and directors named in the articles 
of incorporation. The assets and liabilities of Harry Wardman were 
taken over as of January 1,1922; but the itemized schedules showing 
such assets, which schedules were required by the laws of the State 
of Virginia in order to protect the incorporators from individual 
liability, were filed sometime in August 1922. 
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The revenue act of 1921 was signed by the President pf the United 
States at 3.55 p. m. on November 23,1921, and became Effective upon 
its passage. 

Respondent held that the corporation had not bpen organized 
within the meaning of section 229 of the revenue actj of 1921, and 
therefore taxed the petitioner’s income for 1921 as an individual. 

opinion | 

i 

Morris : At the hearing counsel for the petitioner mpved for judg¬ 
ment for the reason that the respondent failed to file his answer 
within the time limit as set by rule 14 of the Board’s Rule of Prac¬ 
tice. Rule 14 provides that after service upon him of |a copy of the 
petition, the commissioner shall have 60 days wijthin which to 

24 file an answer. The board’s records show that the petition 
was filed January 4,1927, that a copy thereof was served on the 

respondent January fifth, and that the answer was fjled March 7, 
1927, or the 61st day. The 60th day, however, being a Sunday, the 
answer was timely filed, and the petitioner’s motion is accordingly 
denied. See rule 61 of the Board’s Rule of Practice. 

The sole issue presented by the pleadings is whether jthe petitioner 
is entitled to the benefits conferred bv section 229 of the revenue act 
of 1921. That section reads as follows: j 

44 That in the case of the organization as a corporation within four 
months after the passage of this act of any trade or business in which 
capital is a material income-producing factor, and wjiich was pre¬ 
viously owned by a partnership or individual, the net income of such 
trade or business from January 1, 1921, to the date of such organiza¬ 
tion may at the option of the individual or partnership be taxed as 
the net income of a corporation is taxed under Title^ II and III; 
in which event the net income and invested capital of such trade 
or business shall be computed as if such corporation had been in 
existence on and after January 1, 1921, and the undistributed profits 
or earnings of such trade or business shall not be subject to the sur¬ 
taxes imposed in section 211, but amounts distributed on and after 
January 1, 1921, from the earnings or profits of such j;rade or busi¬ 
ness accumulated after December 31, 1920, shall be taxed to the 
recipients as dividends; and all the provisions of Titles II and III 
relating to corporations shall so far as practicable apply to such 
trade or business: Provided ■, That this section shall not apply to any 
trade or business the net income of which for the taxable year 1921 
was less than 20 per centum of its invested capital for such year: 
Provided further , That any taxpayer who takes advantage of this 
section shall pay the tax imposed by section 1000 of the revenue act 
of 1918 as if such taxpayer had been a corporation ion and after 
January 1, 1921.” 

25 One of the provisions of the above-quoted section which 
limits its application is that net income fromi the trade or 

business for the taxable year 1921 must be 20 per ceik or more of 
invested capital for that year. No evidence has been offered to prove 
either invested capital or net income for 1921, making it impossible 
for us to determine whether net income for 1921 is more than or 
less than 20 per cent of petitioner’s invested capital. Iki view of the 
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failure of the petitioner to prove the essential facts which would 
bring him within the provisions of the section, the determination 
of the respondent is approved. 

Judgment will be entered for the respondent. 

26 United States Board of Tax Appeals, Washington 

Docket No. 22348 

Harry Wardman, petitioner 

vs. 

Commissioner of Internal Revenue, respondent 

Decision 

Pursuant to the board’s findings of fact and opinion, promulgated 
October 10, 1929, it is 

Ordered and decided: That there is a deficiency of $12,074.51 for 
the year 1921. 

[seal.]- (Signed) Logan Morris, 

Member United States Board of Tax Appeals. 

Entered Oct. 12, 1929. 

[Stamped:] A true copy. Teste: B. D. Gamble, clerk, U. S. Board 
of Tax Appeals, 
mvw. 


27 L^nited States Board of Tax Appeals, Washington 

Harry Wardman, petitioner 

Docket No. 22348 
vs. 

Commissioner of Internal Revenue, respondent 

Order 

The board’s findings of fact and opinion in the above-entitled pro¬ 
ceeding having been promulgated October 10, 1929, and decision 
pursuant thereto having been entered October 12, 1929, and the peti¬ 
tioner thereafter on October 15, 1929, having filed a motion to set 
aside the judgment, reopen, and rehear the appeal, which motion 
was called from the day calendar of November 13, 1929, for hearing, 
counsel for the respective parties having been heard in argument 
thereon and the premises considered, it is 

Ordered: That the decision entered October 12, 1929, be, and the 
same is, hereby vacated, and it is 

Further ordered: That this proceeding be placed on the day calen¬ 
dar of April 14, 1930, for the introduction of evidence relative to the 
net income and invested capital of the petitioner for the year 1921. 

[seal.] (Signed) Logan Morris, Member. 

Dated Washington, D. C., March 28,1930. 

[Stamped:] A true copy. Teste: B. D. Gamble, clerk, U. S. Board 
of Tax Appeals. 
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28 24 B. T. A. — 

Docket No. 22348 

United States Board of Tax Appeals 

Harry Wardman, petitioner ! 

v. 

Commissioner of Internal Revenue, respondent 
Promulgated September 23, 1931 j 

[Stamped:] A true copy. Teste: B. D. Gamble, clerk, IT. S. Board 
of Tax Appeals. (Seal.) 

Where petitioner has so far complied with the laws of the State 
relating to incorporation that the State authorities haye issued a 
charter to him and his associates declaring them to be a body politic 
and corporate, and where the enabling statutes provide that the 
officers and directors named in the articles of incorporation shall have 
the right to conduct the business for one year after incorporation 
unless sooner changed by the stockholders, there has been &n “ organi¬ 
zation as a corporation ” within the meaning of sectionj 229 of the 
revenue act of 1921, despite the fact that the initial meeting of the 
stockholders had not been held, and certain statements required by 
law had not been filed with the State corporation commission within 
four months after the passage of the 1921 act. 

After making adjustments for assets sold or disposed of prior to 
1921, and after making allowances for salary paid and dividends re¬ 
ceived, the net income from petitioner’s business for 1921 was not 
less than 20 per centum of the invested capital. 

Petitioner filed his individual income-tax return for! 1921 on or 
about March 15, 1922; thereafter, and on March 23, 192&, the State 
of Virginia issued a charter incorporating his business, j Held, that 
at the time petitioner filed his return he had no election uhder .section 
229 of the 1921 act, because at that time there was but one taxable 
entity in existence. 

Meredith M. Daubin, Esq., for the petitioner. 

L. A. Luce, Esq., and F. L. Van Haafton, Esq., for the re¬ 
spondent. 

29 This proceeding is for the redetermination of $ deficiency 
in income tax of $12,074.51 for the year 1921. Tlfe issue pre¬ 
sented is whether respondent erred in refusing to tax petitioner’s 
income as that of a corporation under the provisions of section 229 
of the revenue act of 1921. 

This issue was considered by the board in our opinion promulgated 
in Harry Wardman, 17 B. T. A. 866, wherein we approved the 
determination of the respondent because “No evidence has been 
offered to prove either invested capital or net incom^ for 1921,. 
making it impossible for us to determine whether net incoine for 1921 
is more or less than 20 per cent of petitioner’s invested capital.” 

157382—33-3 


i 

I 
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Thereafter, upon motion by petitioner’s counsel, a rehearing was 
granted for the purpose of receiving evidence relative to petitioner’s 
net income and invested capital for 1921. At the rehearing respond¬ 
ent’s motion to amend his answer was granted, the amendment 
alleging that 44 * * * petitioner duly filed a Federal income-tax 

return for himself on Form 1040 for the calendar vear 1921; that 
he computed the normal and surtax on the income reported thereon 
in the usual manner and paid the tax as returned in quarterly 
and/or partial payments; that such acts of the petitioner constitute 
an election and/or ratification of the option allowed him in section 
229 of the revenue act of 1921; and that the respondent is not in 
error in refusing to allow petitioner to file amended returns and 
compute his tax under section 229 of the 1921 act.” 

30 The following facts are found in addition to those set 
forth in our previous report. 

FINDINGS OF FACT 

Under date of March 23, 1922, the State corporation commission 
notified the Wardman Construction Company, Incorporated, of the 
issuing and certification to the secretarv of the Commonwealth of its 
charter to be recorded in the latter’s office. The said notification 
called the corporation’s attention to certain blanks and circulars 
prepared by the commission and enclosed with the notification for 
the use of the corporation as specified in the following paragraphs: 

44 A blank prepared under the provisions of section 167 of the con¬ 
stitution of Virginia and section 3788, Code of Virginia. 1919. upon 
which a statement of the financial plan of stock to be issued should 
be made and lodged with the commission, and acknowledgment 
thereof received by the corporation from the commission, before 
any stock is actually issued. 

44 A blank for report pursuant to section 3820. Code of Virginia, 
1919, with the law printed upon the back of the blank, requiring 
same to be made to the commission upon the organization of the 
corporation, and within thirty days after the time appointed for 

the election of officers and directors annuallv thereafter. This 

• •> 

report must be filed as soon as the corporation is organized, whether 
the officers or directors, as shown in the charter, are changed or not. 

# / V 

44 There is also enclosed Circular Xo. 3 giving in full section 3854, 
Code of Virginia. 1919. and where all officers and directors of the 
corporation, as shown in the charter, are nonresidents of the city 
or county in which the principal office of the corporation is to be 
located; blanks in duplicate are also enclosed for the written power 
of attorney required to be executed and filed in accordance with 
the above-mentioned section, before the corporation commences 
business.” 

31 A balance sheet of petitioner’s business at December 31, 1920. 
as shown by his books and records, is as follows: 


Assets: 

Accounts receivable (net)_ $64,159.90 

Notes receivable_ 489,069.47 

Liberty bonds (net)-1_ 594.70 

Due from employees- 2, 666. 98 
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Assets—Continued. 

Materials_i $4, 723.39 

Stocks and bonds- 245,343.59 

Real estate-i 838,839.21 

Construction accounts (net)_! 2,210,944.70 

Furniture and fixtures_j 4,171.51 

Autos-| 13,299.81 


Total assets 


|$3, S73,613.26 


Liabilities: 

Accounts payable_ 

Banks overdrafts_ 

Due employees_ 

Notes and collaterals payable 

Due Wardman Park Hotel_ 

Advances and deposits_ 

Stock subscriptions_ 

Trusts payable_ 

Taxes accrued reserve- 

Unclaimed wages_ 


Net assets_ 

Present worth: 

Surplus account_ 

Profit and loss account_ 

Exchange accounts, balances 


$379,056.58 
42, Oil. 17 | 

11, 825.84 
785,094.67 j 
18,896.47 ! 

44,331. 77 | 

72,190.00 
1,671,109.61 
11,397.03 
1,596.29 

-! 3,037,509.43 

i _ 


$836,103. 83 


699,341.53 
124,801.03 
11,961.27 


$836,103.83 i $836,103.83 


— A i 

The following balance sheet shows petitioner’s assets and liabilities 
according to his books and records at December 31. 1921: 


32 Assets: 

Cash on hand_ $19, 535.93 


Accounts receivable_ 78, 0S9.17 

Notes and trust receivable (as per ledger)_ 813,998.28 

Materials_ 4,697.23 

Stocks & bonds (at cost)_ 326,993.28 j 


Real estate (at cost)_ 1,837,563.87 

Construction accounts_ 692,226.17 

Autos, etc_ 10, 79S. 11 

Furnished apartments_ 1.152.12 

Furniture and fixtures_ S06.35 


Liabilities: 

Accounts payable, general_ $325,846.65 | 

“ “ Wardman Park Hotel, Inc, 44,095.47 | 

Advanced and deposits_ 343, S5S. 05 

Accruals_ 6, 991.23 

Notes payable—collat., etc_ 720. 413.54 

Trusts payable_$2,990,366. 54 

Less: Available as construction 

proceeds_ 912, 667.00 

- 2,077.699. 54 

Exchange accounts, balances_ $4S. 032. 44 


$3. 785,863.51 


3.566.936.92 


Excess of assets over liabilities, being capital of Harry j 

Wardma n_I $218.926.59 

Surplus account, balance_! $218,926.59 


In either October or November, 1918, the petitioner completed 
the construction of Wardman Park Hotel, which he operated there¬ 
after until the hotel property was acquired by a corporation, the 
Wardman Park Hotel, Incorporated, hereinafter referred to as the 
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hotel company. The said hotel company was organized in November 
1919, and at a meeting of its board of directors, held on December 
8, 1919, the petitioner submitted a written offer to sell in fee simple 
the grounds, buildings, equipment, and good will of the estab- 

33 lishinent known as Wardman Park Hotel in exchange for the 
entire capital stock of the hotel company. The petitioner’s 

equity in the hotel properties amounted to $758,235.02, while the 
capital stock of the hotel company consisted of 10,000 shares of 
preferred stock, par value $100 per share, and 173,080 shares of com¬ 
mon stock, par value $10 per share, the latter class of stock being 
the only class entitled to voting rights. In addition to issuing its 
stock the hotel company was to assume outstanding first and second 
trusts, amounting to $1,970,000 and $229,200, respectively. However, 
the payment of the second trust by the hotel company was optional, 
in that it could call on petitioner for payment thereof, in which event 
it was to issue to the petitioner fully paid and nonassessable shares 
of its common stock having a par value equal to the face amount of 
the payments which he made. 

The board of directors of the hotel company accepted the peti¬ 
tioner's offer, as evidenced by their resolution passed on December 8, 
1919, declaring that the hotel properties had a “ fair value of five 
million dollars in money and that the same is necessary for the 
business of this company.” The minutes of the directors 7 meeting 
of January 15, 1920, indicate that the officers of the hotel company 
took over the possession and control of the hotel properties on or 
about Januarv 2, 1920. 

Upon the advice of counsel the hotel company did not immediately 
issue stock certificates to Wardman evidencing his ownership of its 
entire capital stock, because it was known that he was going to 
dispose of some of his stock. The hotel company did, however, under 
date of Januarv 2 and Januarv 27. 1920, following instruc- 

34 tions from Wardman, issue separate certificates of stock to 
petitioner’s wife. Lillian R. Wardman, and each of his two 

daughters, Alice Wardman Rheem and Helen R. Wardman. Each 
of the said certificates was for 2,000 shares of the preferred stock 
of the hotel company, and thereafter the dividends paid thereon 
were received by the aforesaid individuals. The said 6,000 shares of 
preferred stock were gifts by Wardman to his wife and daughters. 
During 1920 Wardman disposed of additional shares of his pre¬ 
ferred stock by sales, so that by December 31, 1920, at which time 
all of the capital stock of the hotel company was outstanding, the 
petitioner owned 3,262 shares of preferred and all but 202 shares of 
common. 

The transaction involving the exchange of the Wardman Park 
Hotel property for stock of the hotel company was not recorded on 
the petitioner's books prior to 1921. The petitioner’s books show 
that the total cost of the hotel property was $758,235.02, and such 
cost is included in “ Construction accounts” in the balance sheet of 
December 31, 1920. 

j 

On February 28, 1921, the petitioner transferred the cost of the 
hotel property on his books from “ Construction accounts ” to 
“ Stocks and bonds ” account, in order to record the disposition of 
the property and the receipt of the consideration therefor. As of 
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December 31, 1921, the petitioner reduced the “ Stocks ^nd bonds ” 
account, by a credit thereto and a charge to surplus, by $516,180.45, 
to record the disposition by gifts and sales of 6,738 shares of the 
preferred and 202 shares of the common stock of the hotjel company. 
These adjustments of accounts are reflected in the balance sheet of 
December 31, 1920, heretofore set out in these findings. 

35 The respondent has determined that the value bf the stock 
of the hotel company received by petitioner in exchange for 

the hotel property was $758,235.02, and that such value should be 
allocated to the two classes of stock so received, preferred and com¬ 
mon, on the basis of per share values of $27.76 and $2.77, respec¬ 
tively; that the cost of the 6,738 shares of preferred and 202 shares 
of common disposed of by the petitioner prior to December 31, 1920, 
on the basis of the allocated per share values, was $187^673.80; and 
that the petitioner’s surplus at December 31, 1920, and December 31, 
1921, as reflected by the balance sheets of those dates, should be 
decreased and increased, respectively, bv the amounts of $187,673.80 
and $321,634.03. 

Included in the petitioner’s stocks and bonds account, £^s it appears 
in the December 31, 1920, balance sheet in the sum of ${245,343.59 is 
$160,000, representing 205 shares of Swartzell, Rheeni & Hensey 
Company stock. The said stock was purchased by Tyardman on 
or about August 15, 1917, from Alexander P. Hensey, [being origi¬ 
nal certificates numbered six and twelve for 110 shares aijid 95 shares, 
respectively. Under date of August 15, 1917, the Swartzell, Rheem 
& Hensey Company, in accordance with a request fron^ ^Yardman, 
issued certificate numbered thirteen to Edmund D. Rhkem for 204 
shares, and certificate numbered fourteen to Alexander* P. Hensey 
for one share. Rheem was ^Yardman’s son-in-law, ^nd was in¬ 
structed by the petitioner to present the stock to Alic^ TYardman 
Rheem as a gift. Accordingly, Rheem endorsed the certificate over 
to his wife, and turned the said certificate over to her.j The share 
of stock issued to Alexander P. Hensey was for the purpose of 
allowing him to remain as an officer of the Swartzell, Rheem & 
Hensey Company. On or about March 10, 1^20, Hensey 

36 turned this share over to Wardman, who passed it on to 
Rheem. The latter endorsed the certificate over to his wife, 

who has had the physical possession of the 205 shares of stock since 
the endorsements. 

Included in the real-estate account of $838,639.21, afe it appears 
in the December 31, 1920, balance sheet, is an item of $60,000 rep¬ 
resenting the u Braddock Hotel.” The petitioner’s ledger shows 
that the Braddock Heights Hotel account began in February, 1919, 
and indicates that the original cost of the hotel was $50,000, which, 
together with commissions and other items, made a total! cost there¬ 
for of $58,743.75. The same $60,000 item is included iin the real- 
estate account of $1,837,563.87, as it appears in the balance sheet 
of December 31, 1921. On or about July 16, 1924, the respondent 
notified the petitioner that a reaudit of his 1919 income-tax return 
“ discloses an overassessment of $3,179.16. This reduction of tax 
liability is caused by accepting the valuation of the Braddock Hotel 
at $35,000 instead of $50,000 in arriving at the profit from that 
transaction.” ! 
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In addition to those which have been related in these findings, the 
respondent made other adjustments in the asset and liability accounts 
as they appear in the balance sheets of December 31, 1920, and 
December 31, 1921, and they are not in controversy. The respond¬ 
ent determined that the net worth of the petitioner’s business at 
December 31, 1920, and December 31, 1921, was $616,298.61 and 
$536,262.22, respectively. 

37 The parties have stipulated that the personal net income of 
the petitioner for the taxable year 1921 is $151,356.92 and 

that in arriving at the said net income no deduction has been made 
for salary of taxpayer.” The net income stipulated by the parties 
includes dividends received from domestic corporations, in the 
amount of $38,861.44. 

During 1921 Wardman derived his income primarily from his 
individual real-estate and construction business, from which he drew 
money as needed. Practically all of the real-estate transactions 
handled by his office, which employed 40 or 50 salesmen, received 
his personal attention, and were closed through his individual efforts 
in conjunction with reahestate brokers or other interested parties. 
He employed his salesmen on a commission basis, some of them 
receiving one-third of the commissions, while others received one- 
half, the remainder of the commissions in each instance going to 
the petitioner. At no time prior to the taxable year did he draw a 
salary from anv of the several organizations with which he was 
connected, and although he was the managing head of the hotel com- 
panv he received no salarv for his services to that companv. 

The petitioner s ledger contains a personal account entitled 4i Harry 
Wardman ” showing numerous withdrawals bv him during 1921 in 
the net amount of $51,025.23. With few exceptions each withdrawal 
is accompanied by a notation explaining that the withdrawals cov¬ 
ered servant hire, insurance, living expenses, club dues, expenses for 
members of petitioner's family, and numerous miscellaneous expend¬ 
itures. The net debit balance of this account as of June 30, 

38 1921, was $33,694.72, which amount was transferred to sur¬ 
plus as of that date. The net debit balance of the account on 

December 31, 1921, was $17,330.51, which was transferred to surplus 
as of December 31, 1921. Wardman considered that $35,000 of the 
total withdrawals represented his salary for services rendered, and 
at the time he was making the withdrawals he thought that the 
total thereof would be about that sum. 

The net income of the petitioner’s business for 1921, computed 
upon a corporate basis, but without any deduction for reasonable 
compensation to the petitioner, amounted to $112,495.48. For 1922 
the Wardman Construction Company reported a net income of $331,- 
567.63 after deducting $50,000 as reasonable compensation to the 
petitioner for that year, which deduction appears to have been al¬ 
lowed by the respondent' For 1921 the sum of $35,000 is a reason¬ 
able compensation to the petitioner for services rendered the busi¬ 
ness in that vear. 

On or about March 15, 1922, the petitioner filed his income-tax 
return for the taxable year 1921, in which he included the net earn¬ 
ings of his construction and real-estate business, as shown by the 
books of account. The return showed a net income of $131,323.21 
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and a total tax of $46,843.01, all of which tax was subsequently paid 
in quarterly installments, without protest. 

The respondent has determined that the petitioner is not entitled 
to have the net income of his construction and real-estate business 
for 1921 taxed as the net income of a corporation is taxed, under the 
optional provisions of section 229 of the revenue act of j 1921, because 
(1) the petitioner’s business was not organized as a corpora- 

39 tion within four months after the passage of the revenue act 
of 1921, and (2) the net income of the petitioner’s business, 

for the taxable year 1921, was less than 20 per centum qf its invested 
capital for such year. 

The revenue act of 1921 was signed by the President f>f the United 
States at 3.55 p. m. on November 23, 1921. 

OPINION 

Morris: Section 229 of the revenue act of 1921, which petitioner 
asserts is applicable to the facts herein, provides: 

“ That in the case of the organization as a corporatio|n within four 
months after the passage of this act of any trade c^r business in 
which capital is a material income-producing factor, a^id which was 
previously owned by a partnership or individual, the net income of 
such trade or business from January 1, 1921, to the | date of such 
organization may at the option of the individual or partnership be 
taxed as the net income of a corporation is taxed urider Titles II 
and III; in which event the net income and invested capital of such 
trade or business shall be computed as if such corporation had been 
in existence on and after January 1, 1921. and the jundistributed 
profits or earnings of such trade or business shall not be! subject to the 
surtaxes imposed in section 211, but amounts distributed on and after 
January 1, 1921, from the earnings or profits of such trade or busi¬ 
ness accumulated after December 31, 1920. shall be taxed to the 
recipients as dividends; and all the provisions of Titles II and III 
relating to corporations shall so far as practicable dpply to such 
trade or business: Provided, That this section shall noti apply to any 
trade or business, the net income of which for the taxable year 1921 
was less than 20 per centum of its invested capital for such year: 
Provided further, That any taxpayer who takes advantage of this 
section shall pay the tax imposed by section 1000 of the revenue 
act of 1918 as if such taxpayer had been a corporation on and after 
January 1, 1921.” 

The above section sets up three essential requirements for the 
taxing of individual or partnership income for the lyear 1921 at 
corporate rates; that is, capital must be a material income-producing 
factor, there must he an organization as a corporation within 

40 four months after the passage of the revenue aci of 1921, and 
the provisions of the above section shall not apply to a trade 

or business the net income of which is less than 20 per icentum of its 
invested capital for 1921. We have found as a factJ that capital 
was a material income-producing factor in the petitioners business, 
leaving two remaining essentials which must be satisfied in order to 
entitle him to the benefits of the said section. A failure to meet 
either of these essential requirements will bar petitioner from the 
relief sought. 

i 

i 

i 
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The question of whether petitioner’s business was organized within 
four months after the passage of the revenue act of 1921 is one of 
law, which must be determined from an examination of the laws of 
the State of Virginia, wherein the Wardman Construction Company, 
Incorporated, was organized. It can not be denied that this corpora¬ 
tion ultimately came into legal existence and was organized within 
the meaning of the revenue act. but our question is whether that 
organization was so far perfected on March 23, 1922, four months 
after the passage of the revenue act of 1921, that there was at that 
time an u organization as a corporation” within the meaning of 
section 229, supra. 

Title 35 of the Virginia Code of 1924, chapter 14S, relating to the 
creation of corporations other than public service corporations, sec¬ 
tion 3849 thereof, provides that any three or more persons may by 
executing, filing, and recording a certificate of incorporation, as¬ 
sociate themselves together under the provisions and subject to the 
requirements of this chapter to establish a corporation. Section 3850 
states that the certificate of incorporation shall set forth the name of 
the corporation, which shall contain the word corporation ” 

41 or the word 44 incorporated." and shall be such as to distinguish 
it from any other corporation engaged in a similar business or 

promoting or carrying on Similar objects or purposes in the State of 
Virginia: the name of the county, city, or town wherein the principal 
office of the corporation is to be located; the purpose for which the 
corporation is formed; the maximum and minimum amount of its 
capital stock, the division of the shares, and a description of the 
different classes of stock, if any, and the terms on which such differ¬ 
ent classes are created; the duration of the corporation: the names 
and residences of its officers and directors who 44 unless sooner 
changed by the stockholders, are for the first year to manage the 
affairs of the corporation”; the amount of real estate to which its 
holdings at anytime are to Be limited; etc. Section 3S51 provides 
for the signing of the certificate by at least three persons, who shall 
acknowledge the said certificate before an officer ef the State of 
Virginia authorized to take acknowledgments of deeds, and present 
it to the judge of the circuit court of the county or of the circuit, 
corporation or chancery court of the city wherein the principal office 
of the corporation is to be located. The said judge is to certify 
thereon whether the certificate is duly signed and acknowledged, and 
if not, in what respect it is faulty. Upon endorsement by the judge 
and the payment of any fee or tax, the certificate of incorporation 
is presented to the corporation commission of Virginia, which ascer¬ 
tains and declares whether the applicants have entitled them- 

42 selves to a charter by compliance with the law. Upon issuance 
of the certificate by the State corporation commission showing 

a compliance with the law, the secretary of the Commonwealth 
records the charter in the charter records of his office and certifies the 
same by registered mail or personal messenger to the clerk of court 
wherein the corporation’s principal office is to be located, etc. This 
section further provides that: 

44 As soon as the charter shall have been lodged for recordation in 
the office of the secretary of the Commonwealth, the persons who 
signed and acknowledged said certificate, and such other persons as 
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may be associated with them according to the provisions of law, or 
of their charter and their successors, shall be a bodV politic and 
corporate, by the name set forth in the said certificate, with the 
powers and upon the terms set forth therein, so far as jiot in conflict 
with law; and in addition shall have all the general powers and be 
subject to all general restrictions and liabilities conferred and im¬ 
posed by this chapter and by the general laws of this State applicable 
thereto.” i 

Title 34 of the said code, entitled 64 General provisions applicable 
to corporations,” chapter 147 thereof, provides in section 3788 as 
follows: | 

“ § 3788. How t subscriptions to capital stock may be paid; liabil¬ 
ity or subscriber ; financial organization and disposition of stock ; 
statement to be filed with the commission; penalty. —Subscrip¬ 
tions to the capital stock of any corporation may be p$id in money, 
land, or other property, real or personal, leases, options, mines, min¬ 
erals. mineral rights, patent rights, rights of way, or other rights or 
easements, contracts, labor, or services; and there shall be no indi¬ 
vidual or personal liability on any subscriber beyond the obligation 
to comply with such terms as he may have agreed to in bis contract of 
subscription; and any corporation may adopt such plah of financial 
organization and may dispose of its stock or bonds for! the purposes 
of its incorporation at such prices, for such cbonsideration, 
43 and on such terms and conditions as it sees fit; but before 
making any issue of its stock or bonds it shall file with the 
State corporation commission a statement (verified by oath of the 
president or secretary of the corporation, and in such form as may 
be prescribed or permitted by the commission), setting forth fully 
and accurately the basis or financial plan upon which sfich stock and 
bonds are to be issued; and where such basis or plan includes services 
or property (other than money) received or to be received by the 
corporation, such statement shall accurately specify and describe in 
the manner prescribed or permitted by the commissiori the services 
and property, together with the valuation at which tjhe same are 
received, or to be received, and the judgment of the directors as to the 
value of such land or other property, real or personal, leases, options* 
mines, mineral rights, patent rights, rights of way, or'other rights 
or easements, contracts, labor, or services in the absence of fraud, 
participated in by both parties to the transaction shall pe conclusive. 

“For any violation of this section the offending corporation shall 
be liable to a fine of not less than ten or more than cine thousand 
dollars, to be imposed and judgment entered therefor py the State 
corporation commission, and shall be enforced by its process.” 

It appears from the foregoing summan 7 of the Virginia enabling 
statutes that on March 23, 1922, the Wardman Construction Com¬ 
pany, Incorporated, had complied with all the requirements of law 
relative to certification by the circuit judge and by the S:ate corpora¬ 
tion commission. These certifications, together with thef recordation, 
made the construction company a body politic and corporate, endow¬ 
ing it with all the general powers and subjecting it to all the general 
restrictions and liabilities conferred and imposed fiy the said 
statutes. So far as the State of Virginia was concerned, the struc¬ 
tural formation of the corporation was completed with the recorda- 

157382—33 - 4 i 
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tion of the charter in the office of the secretary of the Commonwealth, 
and thereafter the officers and directors named in the certifi¬ 
cate of incorporation were empowered to manage the affairs 

44 and business of the corporation for the first year of its exist¬ 
ence unless sooner changed bv the stockholders. 

It is unquestionably true, as shown by the facts, that at March 23, 
1922, there were certain internal proceedings which had not then 
taken place, such as the first meetings of the stockholders and direc¬ 
tors, the filing of statements with the State corporation commission 
showing the basis or financial plan to be adopted by the corporation 
upon the issuance of its stocks or bonds, as required by section 167 
of the constitution of Virginia and section 3788 of the Virginia Code, 
supra, and the formal taking over of the business and assets by the 
officers and directors selected by the stockholders. However, these 
steps, in our opinion, were not necessary under the laws of Virginia 
in order that there may be an organization as a corporation. The 
corporation as it existed on March 23, 1922, was fully capable of 
conducting its business and transacting its affairs for one year after 
the charter was issued without further action by the incorporators 
or stockholders, section 3850. The statements that the incorporators 
were required to file showing the basis or financial plan upon which 
its stocks or bonds were to be issued, section 3788, were for the 
purpose of doing away with the common law liability of stock sub¬ 
scribers. and protecting them from any future redress by creditors 
of the corporation on their subscriptions. Monk v. Barnett. 113 Va. 
635. 75 S. E. 185. Even though the facts herein show that the said 
statements had not been filed by March 23, 1922, such a provision 
does not. in our opinion, preclude a corporation from being 

45 formally organized, although failure to comply might lay it 
open to a penalty by way of fine. Likewise, in view of the 

general powers given to corporations under the said enabling 
statutes the incorporators were perfectly capable of transacting the 
construction company's business without the necessity of formal 
minutes showing the action of the stockholders in turning over the 
petitioner's business and assets to the officers and directors. 

The respondent relies on the requirements of section 3788 of the 
Virginia Code, and the fact that the statements therein provided 
for had not been filed with the State corporation commission by 
March 23. 1922. as showing that petitioner’s organization was unper¬ 
fected. Upon examining the above section and the instructions 
accompanying the blank forms, which have been set forth in our 
findings of fact, it is our opinion that the filing of said statements 
was not a condition precedent to the organization of the corpora¬ 
tion. One set of instructions stated that the report mast be filed 
“ as soon as the corporation is organized,” which indicates that the 
corporation did not remain in an unorganized condition until the 
statement was filed. We believe that any reasonable time after the 
organization, but before issuance of stock, was sufficient as to the 
one report, and that any reasonable time after organization was 
sufficient as to the other. 

We have examined the authorities cited by respondent in support 
of his contention that petitioner’s organization as a corporation was 
unperfected at March 23, 1922. but we are unable to agree that these 
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authorities are controlling. In Welch v. Old Dominion Mining 
Railroad Company, 10 N. Y. Sup. 174, 56 Hun. 650, the question 
presented was whether an attorney could recover for services which 
he had rendered to assignees of a charter originally granted 
46 by the State of Virginia to certain incorporators. That 
particular portion of the opinion upon which tljie respondent 
relies is the statement of the court that “ under the laws of which 
State [Virginia] the corporation must be organized within two 
years after the charter is granted, else the grant will be absolutely 
void, * * In that case the grant of the charter was originally 
made in 1882, and after a purported assignment of th^ said charter 
an organization was attempted thereunder in New York in 1886, 
and the plaintiff attempted to recover for his legal services to the 
assignees as their counsel. The court held that the charter was not 
assignable, that an attempted organization by persons to whom the 
charter was attempted to be assigned was void, and that a corpora¬ 


tion de facto can not be created bv user under such org 
our opinion the above statement of the Welch case c 


mization. In 
learlv distin¬ 


guishes it from the question which we have presented herein. 

In Ward-Truitt Co. v. Bryan & Lamb et al., 144 GaJ 769, 87 S. E. 
1037, two partners attempted to deny their individual liability to 
creditors upon the strength of securing a charter and 
bally between themselves that they would occupy certain official 
positions in a proposed corporation. There was no organization of 
the corporation, no subscription to its capital stock, aijd no minutes 
of meetings of the alleged stockholders. The court in its opinion 
pointed out that this was not merely the case of a defective or 
imperfect organization of a corporation, or some irregularity in the 
formation of a corporation, but that the alleged corporation was 
actually nonexistent. We believe that this case is likewise distin¬ 
guishable as to its facts, and, furthermore, it appears that the laws 
of Georgia relating to incorporation disclose jno such pro- 
47 visions as are found in section 3850 and 3851 of the Virginia 
Code, which we have summarized above. 

The law’s of Georgia provide that the power to create a corpora¬ 
tion is vested solely in the general assembly and the courts. 
Park’s Annotated Code of Georgia, 1914, section 2192[ In Georgia 
the organization of a corporation is not completed un^il the charter 
is issued and organization under the charter has b^en perfected. 
The law’ is stated in Michael Brothers Co. v. Davidson |and Coleman, 
3 Ga. App. 752, 60 S. E. 362, as follows: 

“ A corporation is not a person in law’ until after thj 
charter (Bartram, Hendricks & Co. v. Collins Mfg. Co.j 
and after a charter is granted it has no authority to transact business 
until legal organization. Without charter and organization c it 
could do no corporate act, could receive no corporate property, could 
incur no corporate liability, and against it no corporate judgment 
could be legallv rendered/ Ran. v. Union Paper Co., 95 Ga. 
212, 22 S. El 146.” 

In Planters Insurance Company v. Tennessee, for the use of Mem¬ 
phis, 161 U. S. 193, the Legislature of the State of Tennessee incor¬ 
porated an insurance company in 1860 with a provision in the char¬ 
ter limiting its taxation to one-fourth of one per cent of its capital 


je <rrant of its 
69 Ga. 751); 
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stock. In 1870 that State adopted a new constitution forbidding 
such limitation. From 1860 down to January 30, 1884, the incorpo¬ 
rators of the said insurance company took no action toward organiz¬ 
ing a corporation to accept the aforesaid charter. On January 30, 
1884, the then surviving incorporators met and organized the insur¬ 
ance company originally chartered, subscribed to its capital stock, 
held stockholders 7 and directors' meetings, elected its officers, and 
thereafter functioned continuously as a corporation. In 1885 the 
insurance company changed its name to Planters’ Fire and Marine 
Insurance Company, increased its capital stock, and since then has 
paid taxes on the increased capital stock at the rate named in 

48 the 1860 act. Suit was brought bv the State of Tennessee to 
recover taxes at the regular rate, which was in excess of the 

above limitation. The Supreme Court held that since the organiza¬ 
tion of the corporation had been made subsequently to the adoption 
of the constitution of 1870, that the corporation was subject to the 
provision thereof regulating taxation. 

The last-mentioned case, we think, is distinguishable because the 
corporation grew out of a legislative enactment which required an 
acceptance and an organization under the terms of the said act. The 
corporation was not created under enabling statutes, such as appear 
in the Virginia Code. Furthermore, the court found as a fact that 
the corporation had not been organized prior to the adoption of 
the constitution of 1870, and that as its organization occurred there¬ 
after it must have been with due regard to the constitution then in 
force. 

In our research we have failed to find any decisions by Virginia 
courts determinative of this question, but we do find support for our 
decision in certain cases arising in jurisdictions other than Virginia 
involving the terms 44 organization,” 44 organizing,” and 44 to organ¬ 
ize.' 7 In Morrison v. Clark et al., 24 Mont. 515, 63 Pac. 98, the court 
was confronted with the question of whether a certain mining com¬ 
pany, incorporated under the general laws of Montana, had suffi¬ 
ciently completed its organization so that it became invested with 
title to certain property that had been conveyed to it. The court 
after summarizing the general laws of Montana relative to incorpo¬ 
ration, which laws are similar to the laws of Virginia, stated: 

49 44 * * * Failure to hold any meeting of the stockholders 

or directors and omission to commence business in no wise 

prevented the Golden Gat^ Mining Company from becoming a cor¬ 
poration; nor did either omission, or both of such omissions, operate 
to dissolve the corporation, or invalidate its acts or proceedings 
already taken, under which it had become a corporation. By the 
it became invested with whatever title the plaintiff 

then goes on to state that corporations organized under 
authority of general laws are organized by a compliance with the 
provisions of such general laws permitting corporations to be formed, 
and that such compliance results, of itself, in the organization of the 
corporations. Organization, according to the opinion, has no refer¬ 
ence to the internal proceedings of the corporation, such as a meeting 
of the stockholders and the like, but means 44 the formation or birth 
of the body corporate.” In Commonwealth v. William Mann Co., 


convevan 
possessed 
The co 
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150 Pa. St. 64, 24 Atl. 601, the court said: “ To organiz^ is to furnish 
with organs.” In First National Bank of Detroit v. lioard of Com¬ 
missioners of Beltrami, Canada, 77 Minn. 43, 79 N. W. 591, the court 
stated that “ organizing ” a county is the vesting of [the people of 
such territory with corporate rights and powers. In Daily v. Mar¬ 
shall, 47 Mont. 377, 133 Pac. 681, the court stated: “ The require¬ 
ments to be observed for the perfection of the organization, the 
election of officers, and the like, pertain exclusively to its private 
affairs, of which the public can have no informatioji, and in the 
absence of statutory provisions to the contrary, or of inquisition at 
the instance of the State, are to be deemed directory only. 10 Cyc. 
223; Mecham on the Law of Corporations, § 163.” 

50 In view of the above discussion of cases and the summary 
of the Virginia enabling statutes we are of th4 opinion that 

the petitioner’s business was sufficiently organized on March 23,1922, 
to come within the provisions of section 229 of the revenue act of 
1921. On that date the officers and directors named !in the certifi¬ 
cate of incorporation were empowered by the State tb carry on its 
business as a corporation. The fact that its internal affairs had 
not at that time been completely adjusted is, in our obinion, imma¬ 
terial so far as the Federal statute in question is concerned, which 
provides only that “in case of the organization is a corpora¬ 
tion * * * ” of any trade or business that the petitioner shall 

have the option of having its net income taxed at corporate rates. 

The second test which a taxpayer must meet to be entitled to have 
the net income of his trade or business taxed as a Corporation is 
taxed is that the net income must not be less than 20 per centum of 
the invested capital. The petitioner contends that it fleets this test, 
asserting that the evidence proves the net income of j the business, 
computed upon a corporate basis, to be $77,495.48, and the invested 
capital to be $362,986.47. The respondent contends the petitioner 
does not meet the test, asserting that when correctly Computed the 
net income is $62,495.48 and the invested capital is $76Q,437.59. 

The difference in the net income as computed by ^he parties is 
$15,000, and this is due to the difference between thepi as to what 
constitutes a reasonable allowance for compensation to the petitioner 
for services rendered the business during the jtaxable year. 

51 The respondent says that a reasonable allowance is $50,000, 
while the petitioner contends that $35,000 was a reasonable 

compensation for the services he rendered. We think the petitioner 
is right. The fact that the petitioner withdrew a net amount of 
$51,025.23 from the business in 1921 is not ipso facto conclusive 
that such a sum is a reasonable compensation for his services. Obvi¬ 
ously, if a sole proprietorship is sufficiently fortunate as to realize 
net earnings which are not entirely needed in the further conduct 
of the business, the proprietor will convert the excess ^arnin^s into 
other investments or appropriate them to his personal needs and 
welfare. Withdrawals under such circumstances bear no relation to 
i-i- * ‘ces, since they invplve in addi- 

profits no longer necessary in 
to what is a reasonable compen¬ 
sation to the petitioner for services rendered in the taxable year 
is quite meager, it is sufficient to enable us to make a finding in that 


a reasonaDie compensation ior sen 
tion to compensation the taking c 
the business. While the evidence a 
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respect. Wardman’s testimony is in the record without objection 
anti stands unrefuted or unweakened by cross-examination. In addi¬ 
tion, we have the fact of payment to Wardman in the following 
year, by the successor corporation, of $50,000 as compensation for 
that year when the earnings of the corporation were approximately 
three and one-half times those of the business for 1921. The evi- 
• dence indicates that $35,000 was a reasonable compensation to the 
petitioner for 1921. and we have made a finding that such is the 
case. Accordingly, we conclude that the net income of the peti¬ 
tioners business, lor the taxable year 1921, computed upon a corpo¬ 
rate basis, is $77,495.48. 

52 This brings us to ihe determination of what is the petition¬ 
er's invested capital for 1921. His books of account show a 

net worth of $824,142.56 and $218,926.59, as of January 1 and Decem¬ 
ber 31, 1921, respectively. The facts, however, indicate quite clearly 
that these amounts are incorrect, because of errors of omission and 
commission in recording, or failing to record, certain transactions on 
the books. In the first place, the respondent determined that the net 
worth, as of January 1, was overstated by $20,000, because of an 
understatement of a like sum in the accounts payable, and that the 
net worth, as of December 31, was overstated by $4,298.40, because 
of an understatement of $20,000 in the accounts payable, an arbitrary 
vrrite down of $3,763.22 in the book value of stocks and bonds, and 
an understatement of $11,938.38 in the asset account “ Construction.” 
The determination of the respondent in respect of these items, which 
reduces the net worth as of January 1 and December 31 to $804,142.56 
and $214,628.19, respectively, is not contested by the petitioner. 
There are also the further facts revealing the petitioner’s failure to 
record on his books, prior to 1921, the gift to his daughter in 1917 of 
certain stock of the Swartzell, Rheem & Hensey Company, of the 
book value of $160,000; his failure to record on his books, prior to 
1921, the disposition before December 31, 1920, through gifts to his 
wife and daughters and sales, of 6.738 stares of preferred and 202 
shares of common stock of the Wardman Park Hotel Company; and 
the charging against surplus, in 1921, in recording the disposi- 

53 tion of the hotel-company stock, of an amount in excess oi the 
actual cost of that stock as determined by the respondent. 

The Swartzell, Rheem & Hensey Company stock, which was car¬ 
ried on "the petitioner’s books, at December 31, 1920, at a value of 
$160,000, was given outright by the petitioner to his daughter, Alice 
Wardman Rheem, in 1917, and it should have been charged off 
against surplus on the petitioner’s books at the time of the gift. 
Accordinglv, the net worth as of January 1, 1921, should be reduced 
by $160,000. 

The petitioner disposed of the Wardman Park Hotel to the Ward- 
man Park Hotel Company for 10,000 shares of the preferred and 
173,080 shares of the common stock of that company. The cost of 
the hotel property to the petitioner was $758,235.02. The respondent 
determined that the value of the stock received in exchange was equal 
to the cost of the hotel, and he allocated the value to the preferred 
and common stock on the basis of a value of $27.76 per share of 
preferred and $2.77 per share of common. The respondent’s deter- 
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mination in these respects is not contested by the petitioner. Prior 
to December 31, 1920, the petitioner disposed of 6,000 shares of the 
preferred by gilts to his wife and daughters, and 738 shares of the 
preferred and 202 shares of the common by sales. The petitioner did 
not make any record of the disposition of these shares on his books 
until 1921, and consequently his net worth as of December 31, 1920, 
as shown by his books, is overstated to the extent of the cost of 

54 the shares so disposed of. The cost of these shares, based upon 
the respondent’s allocated per share value of &27.T6 for the 

preferred and $2.77 for the common, is $187,606.42, ancl the net worth 
as of December 31, 1920, should be reduced by that amount. 

As of December 31, 1921, the petitioner reduced the i; Stocks and 
bonds ” account, by a credit thereto and a charge to surplus, by 
$516,180.45, to record the disposition of the shares abok’e referred to. 
Since the cost of these shares to petitioner was but $181,606.42, stocks 
and bonds account and surplus (net worth) were erroneously reduced 
$328,574.03, and the net worth as of December 31,! 1921. should, 
accordingly, be increased by that amount. 

The petitioner contends that the net worth at January 1 and De¬ 
cember 31, 1921, should be further reduced by $15,000^ because of 
appreciation of that amount in the book value of the Braddock 
Heights Hotel, but the evidence presented by the petitioner is wholly 
inadequate to support that contention. 

In view of the adjustments which we have directed be made in the 
net worth, as reflected by the books of account, we fin0 that the cor¬ 
rect net worth of petitioner’s business at January 1 ^nd December 
31, 1921, is $456,536.14 and $543,202.22, respectively that the total 
assets of the business, at the same dates, are $3,q26,006.84 and 
$4,130,139.14, respectively; that the inadmissible assess of the busi¬ 
ness, at the same dates, are $655,972.19 and $655,570.31, respec¬ 
tively ; and that the percentage which the amount of inadmis- 

55 sible assets is of the amount of admissible and inadmissible 
assets held during the taxable year is 17.13. X computation 

of invested capital based upon these facts disclose^ that the net 
income of the petitioner’s business for the taxable yeap 1921 is more 
than 20 per centum of such invested capital. 

At the rehearing respondent amended his answer by alleging that 
since petitioner had filed an individual return, computed the tax on 
the income reported thereon, and paid the tax returned, that his acts 
constituted an election and/or ratification of the option granted by 
section 229, and that he can not change to a corporate basis. In 
support of this allegation respondent points to petitioner's individ¬ 
ual return for 1921, his quarterly payments of the tax returned, and 
the intention and efforts of petitioner to incorporate his business 
prior to the due date of the return. Respondent asserts that the 
language of section 229 stating that “ the net income * * * may 

at the option of the individual or partnership be taied as the net 
income of a corporation is taxed * * * ” is to be determined in 

the light of equitable principles, and that the interested party may 
not exercise the option back and forth at his whim qr caprice, but 
that having once elected to report his income as an individual that 
he must now r abide by the election which he made. 


i 
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Respondents argument would be much more forcible if as a matter 
of fact petitioner had an election on March 15,1922, the due date for 
1921 returns, filed on a calendar-year basis. But actually petitioner 
had no such election, because there was no corporation then in 

56 existence which would have entitled Wardman to make an 
election. The final condition precedent to legal organization 

was not satisfied until March 23, 1922, and naturally at any time 
prior thereto the petitioner would have no election as to how he 
would report his income for 1921. We have not overlooked the fact 
that petitioner might have asked for an extension of time in which 
to file his return, but as this possibility was either unknown to him or 
else ignored, we see no benefit to be derived from considering what 
might have happened if he had acted differently. Furthermore, in 
view of the positive evidence that petitioner was incorporating his 
business to secure the benefits of a reduced tax rate, we are unable 
to agree that subsequent payments on the tax shown on his original 
return constituted an election to be taxed at rates applicable to indi¬ 
vidual incomes or a ratification of the only course that was open to 
him on March 15, 1922. 

In view of the foregoing we find that all of the requirements of 
section 229 of the revenue act of 1921 are satisfied in this case, and 
accordingly the petitioner is entitled to have the net income of his 
business for the taxable year 1921 taxed as the net income of a cor¬ 
poration is taxed, as provided by that section. 

Judgment will be entered under rule 50. 

57 United States Board of Tax Appeals, Washington 

Docket No. 22348 

Harry Wardman, petitioner 

v. 

Commissioner of Internal Revenue, respondent 

Decision 

Pursuant to findings of fact and opinion promulgated September 
23, 1931, the respondent herein, to wit, on December 10, 1931, having 
filed a proposed redetermination for the year 1921, and the petitioner 
on December 16, 1931, having filed notice of acquiescence to the said 
proposed redetermination, it is 

Ordered and decided that there is an overpayment for the year 
1921 in the amount of $22,437.09. 

[seal.] (Signed) Logan Morris, Member. 

vlh. 

Entered Dec. 21, 1931. 

[Stamped:] A true copy. Teste: B. D. Gamble, clerk, U. S. 
Board of Tax Appeals. 
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-58 Court of Appeals of the District of Columbia 

Docket No. 22348 j 

David Burnet, Commissioner of Internal Revenue, petitioner 

*• 

Harry Wardman, respondent ! 

Petition for review and assignment of e\rror 

To the Honorable Judges of the Cowrt of Appeals of the District of 
Cdlumbia: 

Now comes David Burnet, Commissioner of Internal Revenue, by 
his attorneys, G. A. Youngquist, Assistant Attorney General, C. M. 
Charest, general counsel, Bureau of Internal Revenue, and Arthur 
H. Fast, special attorney, Bureau of Internal Revenue, and respect¬ 
fully shows: 

I 

The petitioner on review (hereinafter referred to las the commis¬ 
sioner) is the duly appointed, qualified, and acting Commissioner 
of Internal Revenue of the United States, holding bffice by virtue 
of the laws of the United States. The respondent oiji review (here¬ 
inafter referred to as the taxpayer) is an inhabitant of the city of 
Washington, District of Columbia, which is within the jurisdiction 
of the Court of Appeals of the District of Columbia. 

i 

II 

i 

The commissioner, on November 12, 1926, determined a de- 
59 ficiency in income taxes of the taxpayer for the calendar year 
1921 in the amount of $12,074.51, and on November 12, 1926, 
in accordance with the provisions of section 283 (a) of the revenue 
act of 1926, sent to the taxpayer by registered mail k notice of said 
deficiency. Thereafter in due course the taxpayer filed with the 
United States Board of Tax Appeals an appeal from the said de¬ 
ficiency. The original hearing of said appeal by th^ Board of Tax 
Appeals was held on March 28, 1929, and April 1, 1929, and on 
October 10,1929, the board promulgated its finding oj fact and opin¬ 
ion in said appeal. On May 5, 1930, the board held a further or 
rehearing in said appeal, and on September 23, 1931, promulgated 
its decision as to the result of the said rehearing. Tpe board decided 
that there was an overpayment in the tax of this taxpayer for the 
calendar year 1921 in the amount of $22,457.09. 

i 

111 

i 

The deficiency which was in controversy before th^ United States 
Board of Tax Appeals arose or resulted in part from a determination 
of the commissioner that the taxpayer did not come within the pur- 
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view of section 229 of the revenue act of 1921, and accordingly 
could not compute his taxes in the manner allowed corporations. 

The taxpayer for a number of years prior to 1921 was engaged in 
a general construction and real-estate business in Washington, D. C. 
The business was carried on as a sole proprietorship. In all of 1921 
the taxpayer gave consideration to the incorporating of his business. 
On or about January 1 , 1922, the taxpayer and another met to 

60 discuss plans for incorporating the petitioners business. 
This meeting was attended by the petitioner, Thomas P. Bones, 

James D. Hobbs. Hubbert R. Quinter, and Daniel Thew Wright. 
At this meeting it was agreed that the incorporators would organize 
the corporation for the purpose of taking over the Wardman busi¬ 
ness and the Wardman interests. No stock was to be sold to the 
public, as ail of it was to be issued to Wardman in consideration of 
the assets and the business. The offer on the part of the petitioner 
was accepted by the incorporators and certain steps taken toward 
the obtaining of a charter. 

Prior to March 22, 1922, Wright transmitted the charter by mail 
to the corporation commission at Richmond, Virginia. On March 
22, 1922, this charter was returned with a letter stating that the 
powers claimed were too broad and that there should be some limita¬ 
tions. Changes were made and the charter, as amended, was returned 
on the same dav. 

On the morning of March 23. 1922. Wright by telephone called 
the corporation commission's office in Richmond and was informed 
by that office that the papers had been received and had been trans¬ 
mitted to the secretary of the Commonwealth. 

The initial meeting of the stockholders was held March 30, 1922. 
At this meeting officers were elected, the secretary authorized to 
procure his seal and corporate books, a bank account was authorized 
to be opened, and an agent appointed in Virginia in conformity with 
the corporation requirements. It was not until August, 1922, that 
the inventory of the company was forwarded to the State corporation 
commission in Richmond. 

61 The petitioner filed a return as an individual on March 12, 
1922. The liability of $46,843.01 shown on this return was 

paid without protest as follows: 

$11,710.75 on March 15, 1922. 

$11,710.75 “ June 16. 1922. 

$11,710.75 “ Sept. 19. 1922. 

$11,710.75 “ April 4.1923. 

On November 20. 1924, petitioner executed, under oath, four 
documents as follows: 

1. Power of attorney to Leopold and Rindler for the purpose of 
allowing them to represent the petitioner before the Bureau of 
Internal Revenue in his tax matters. 

2. An affidavit appended to a brief claiming the benefit of section 
229 of the revenue act of 1921. 

3. A return for the year 1921 on a corporate form purporting to 
contain all of the income from the business subsequently turned over 
to the Wardman Construction Company. 
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i 

4. A return for the year 1921 on an individual fclrm purporting 
to contain all petitioner’s personal income. 

On February 6, 1926, petitioner signed a claim jfor refund of 
$25,420.00 taxes for the year 1921, based on substitute returns and 
section 229 of the revenue act of 1921. 

The revenue act of 1921 was signed by the President of the United 
States at 3.55 p. m. on November 23, 1921. 1 

IV ! 

I 

i 

The commissioner says that the Board of Tax Appeals erred in its 
findings of fact, opinion, and final order of redet^rmination and 
makes the following assignments of error: 

62 1. The Board of Tax Appeals erred in finding on redeter¬ 
mination that there was an overpayment of tak in the amount 

of $22,437.09. 

2. The Board of Tax Appeals erred in not approving the defi¬ 
ciency as determined by the Commissioner of Internal Revenue. 

3. The Board of Tax Appeals erred in finding thyt the taxpayer 
should be permitted to compute his tax for the calendar year 1921 in 
the manner provided for corporations by the revenue act of 1921. 

4. The Board of Tax Appeals erred in not finding that the tax¬ 
payer should compute his tax for the calendar year 1921 in the 
manner provided for individuals by the revenue act of 1921. 

5. The Board of Tax Appeals erred in finding that the taxpayer 
had complied with the requirements of and/or comes within the 
meaning of section 229 of the revenue act of 1921. 

6. The Board of Tax Appeals erred in not finding that the tax¬ 
payer did not comply with the requirements of and/or comes within 
the meaning of section 229 of the revenue act of 192).. 

7. The Board of Tax Appeals erred in not finding that the tax¬ 
payer elected and/or ratified the option to file his return for the year 
1921 as an individual, allowed and exercised by him | under the pro¬ 
visions of section 229 of the revenue act of 1921 by various acts 
or actions and is accordinglv bound therebv. 

8. The Board of Tax Appeals erred in not finding that the tax¬ 
payer by his actions exercised the option to file his 1921 return as an 
individual provided in section 229 of the revenue act if 1921 and was 
bound thereby. 

9. The Board of Tax Appeals erred in finding th^t the taxpayer 
had no opportunity to make an election to file his 1921 return as an 
individual under the option provided in section 229 of the revenue 

act of 1921. 

63 10. The Board of Tax Appeals erred in n^>t finding that 
the taxpayer had an election under the option provided in 

section 229 of the revenue act of 1921. 

11. The Board of Tax Appeals erred in not finding that the tax¬ 
payer by his actions elected under the option provided in section 
229 of the revenue act of 1921 to file his return in the | form and man¬ 
ner of an individual and is accordingly bound thereby. 

12. The Board of Tax Appeals erred in finding that the taxpayer 
had organized his trade or business as a corporation within four 
months of the passage of the Revenue Act of 1921. 
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13. The Board of Tax Appeals erred in not finding that the tax¬ 
payer had failed to organize his trade or business as a corporation 
within four months of the passage of the revenue act of 1921. 

14. The Board of Tax Appeals erred in not making and finding 
all the material facts established by evidence. 

15. The Board of Tax Appeals erred in that its opinion and de¬ 
cision are not supported by the findings of fact. 

16. The Board of Tax Appeals erred in that its findings of fact 
are not supported by any substantial evidence. 

IT. The Board of Tax Appeals erred in making and reaching 
improper conclusions of law. 

V 

The said commissioner being aggrieved by the findings of fact and 
conclusions of law contained in said decision and by the said 

64 order of redetermination of income tax for the year 1921 de¬ 
sires to obtain a review thereof by the Court of Appeals of 

the District of Columbia. 

Wherefore, the commissioner petitions that the decision of the 
United States Board of Tax Appeals be reviewed by the Court of 
Appeals of the District of Columbia and that a transcript of the 
record l>e prepared in accordance with law and with the rules of said 
court and transmitted to the clerk of said court for filing, and that 
appropriate action be taken to the end that the errors complained of 
may be reviewed and corrected by said court. 

(S.) G. A. Youngquist, 

Assistant Attorney General. 

(S.) C. M. Charest, 

General CounseL Bureau of Internal Revenue . 

Of counsel: 

A. H. Fast. S'pedal Attorney. 

65 United States of America, 

District of Columbia , ss: 

C. M. Charest. being duly sworn, says that he is General Counsel 
of the Bureau of Internal Revenue and as such is duly authorized to 
verify the foregoing petition for review; that he has read said peti¬ 
tion and is familiar with the contents thereof; that said petition is 
true of his own knowledge except as to the matters therein alleged 
on information and belief, and as to those matters he believes it to 
be true. 

(Signed) C. M. Charest. 

Sworn and subscribed to before me this 16 day of June, 1932. 

[seal.] (Signed) Marcella M. Taylor, 

Notary Public. 

My commission expires March 31, 1935. 
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66 In the United States Circuit Court of Appeal^ of the 

District of Columbia 

Docket No. 22348 j 

David Burnet, Commissioner of Internal Revenue, petitioner 

i 

v . 

Harry Wardman, respondent 

Statement of evidence 

The above question came up for hearing before ^he Honorable 
Logan Morris, a member of the United States Boafd of Tax Ap¬ 
peals, at Washington, D. C., on March 28, 1929, ther^ being present 
the petitioner, the petitioner’s counsel, Meredith M. Daubin, Esq., 
and L. A. Luce, Esq., of counsel, for the respondent. 

Thereupon the following proceedings were had hnd testimony 
heard by said member. 

The evidence introduced by both parties to the j above-entitled 
cause, which is material and necessary to the deterniination of the 
assignments of error set out by the petitioner on review in his peti¬ 
tion for review by the Court of Appeals of the District of Columbia 
of the decision of the Board of Tax Appeals is herein set out in 
narrative form. 

***** |* * 

Harry Wardman, having been first duly sworn as a witness on 

behalf of the petitioner, upon direct examination testified as follows: 

My name is Harry Wardman, the petitioner hereii}. I have been 
in the real-estate business in the city of Washingtoh twenty-eight 
years. During and prior to 1921 my business was Conducted as a 
sole proprietorship. During that time I had in my j employ James 
D. Hobbs, Thomas P. Bones, and Hubbert R. Quinter. These gen¬ 
tlemen are in my employ to-day as officers in fiiy corporation. 

67 The surrounding circumstances that led to th^incorporation 
of the Wardman Construction Company and th6 reasons there¬ 
for are as follows: In June, 1921, I was in the smokifig room of the 
Olympic, crossing the ocean, and a discussion came up regarding 
corporation and individual taxes. I did not knowj the man that 
was speaking, but he was such an intelligent man ^nd he seemed 
to know so much about taxes that I just could not Help but listen; 
and he stated in his discussion that it was really foqlish for a man 
who was doing a large business to be doing it inj an individual 
way, as an individual business. I listened to him v^ry attentively, 
then when he got through I told him about my business. “ Well,” 
he said, “ you are very foolish unless you incorporate your business.” 
When I returned in September of 1921 I told Mr. H<j)bbs, our treas¬ 
urer, about this matter on board the boat, and I a^ked him if he 
would look into it. This kind of thing was absolutely foreign to 
me. I was busy with other things and am very careless with things 
of this kind, and I just can not help myself, because my mind is so 
absorbed in these other things. He said, all right, he would look 
into it. Then, when I pushed him again in OctoberJ I said, “How 




36 


DAVID BURNET VS. HARRY WARDMAN 


are you getting along with this matter covering the turning of our 
business over to a corporation ? ” He said, “ I am working on it, 
all right, and I think we had better do it.’' So I replied “All 
right, go ahead, and get it up in the right way, and give me the 
common stock of the corporation, and we will organize into a new 
company, and I will turn the assets over to the new corporation.” 
We went on with this organization, and about January 1, 1922, I 
think it was, we met in Judge Wright’s office to form this organiza¬ 
tion. Then I did not hear anything about it until just a few days 
before the time would expire for us to have the papers filed, when 
Mr. Hobbs came to me and said, “ Mr. Wardman, in order to 

68 get the benefit of this corporation, we have to have those 
papers at Richmond in the next two or three days, and I wish 

you would sign this paper,” which I did. I don't know anything 
else about it. The proposition I made to Mr. Hobbs and the asso¬ 
ciates on or about January 1, 1922, in Judge Wright's office was 
about as follows: It was for the organization of the new company. 
The offer was made to them that they should be one of the company 
and that each of them should be connected with the company. The 
assets and liabilities were to go into the corporation. The proposed 
company was to be called the Wardman Construction Company. 

Bv Mr. Daubix : 

Q. Do you know whether or not any change was made in the 
books of account in your bookkeeping department? 

A. There was not any change made. We just went right along 
just the same. 

The document that you have just handed me is the 1922 
corporation income-tax return of the Wardman Construction Com¬ 
pany, in which are included the profits for the entire year 1922 
of the business. The profits were included in the corporation return 
because we were a corporation. I did not file any other return for 
the year 1922 for this business that I turned into the corporation. 
The steps that we took prior to March 23, 1922, in regard to the 
formation of a corporation are as follows, as I remember it: We 
met at different times: we met first at Judge Wright’s office about 
January 1, 1922. and I discussed this matter with Judge Wright a 
great deal at the Wardman Park Hotel, where Judge Wright lives. 
At this particular time Mr. Hobbs, Mr. Bones, Judge Wright, and I 
were at dinner in the evening together and we would always discuss 
these things together, as we were discussing our business. 

(Thereupon the witness was excused with no cross-examination.) 
******* 

Daniel Thew Wright, having been first duly sworn as a witness 
on behalf of the petitioner, upon direct examination testified as 
follows: 

My name is Daniel Thew Wright. I have been Mr. Ward- 

69 man's counsel for fifteen years and for the Wardman Con¬ 
struction Company since the date of organization. I person¬ 
ally took care of all of the legal details of the organization of the 
corporation. As well as I can remember, the circumstances sur¬ 
rounding the incorporation, the dates, etc., from the first conference 
leading up to the final conclusion, are as follows: 
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In the fall of 1921 Mr. Hobbs—and I think his honor ought to 
know that Mr. Wardman is no man for details—Mf. Hobbs is in 
charge of the details of all matters pertaining to finances and he 
came to my office and said that he and Mr. Wardmap, for the pur¬ 
pose of getting the benefits of the revenue act in question, wanted 
to incorporate a company and turn over their business to the com¬ 
pany. He brought along with him a skeleton of what he thought 
was a charter, but it was not. It dealt, I recall, distinctly with the 
question of issuance of preferred stock. He knew vejry little about 
the laws of corporations. I inquired into the details of his plan. 
They said they did not intend to sell any stock to the public, that 
they wanted to incorporate simply for the purpose of paving Federal 
taxes. The plan was to turn over the assets of the Wardman inter¬ 
ests, the Wardman business, to the corporation, an<j not put any 
stock on the market at all. I told him that they did j not want pre¬ 
ferred stock; what they wanted to do was to take advantage of the 
laws of the State that would permit them to transfer] their existing 
assets to a corporation for a consideration of the capital stock, and 
in that way they would not be in contact with the public at all, and 
would not sell any stock. He said that was the plan.i 

I made some investigation of the laws of various States and con¬ 
cluded that for our purpose and for the purpose of the cor- 

70 poration here in the District the law of Virginia was prefer¬ 
able. I told him that in order to adopt this planL under the law 

of Virginia, for him to prepare itemized schedules, which the law 
of Virginia required, which had to be approved by the board of 
directors of the corporation, and which had to be "certified to the 
corporation commission of the State of Virginia untler an appro¬ 
priate resolution of the board of directors, which placed a value on 
the assets, and that those requirements of the law had to be very 
carefully complied with in order to relieve the incorporators and 
the directors of any financial responsibility in case the corporation 
was unsuccessful. 

Their construction business was large. They h^d apartment 
houses, furnished and unfurnished. The preparation of the details 
of the inventory was a tremendous job. I told hiip it would be 
practically impossible to definitely settle upon the O m °unt of the 
capitalization until they could ascertain that they ha<jl a reasonably 
fair equivalent of that capitalization in assets, which 'they proposed 
to turn over to the corporation. 

They were busy with other things and I kept after him, telephoned 
and telephoned, to get some details as to schedules. They had diffi¬ 
culty in working up the schedules. 

At that time we were meeting—Mr. Bones, Mr. yVardman, Mr. 
Hobbs, Mr. Quinter, and I—at the Wardman Park Hotel, which we 
were very proud of. It was somewhat of a new venture, and after 
having dinner with the manager of the hotel and the ipanager of the 
garage which is attached to it, we would go over the; affairs of the 
hotel with them, and after that we discussed the affairs, the various 
phases of the Wardman interests. 

71 There never had been any written agreement of association 
between Mr. Bones, Mr. Hobbs, or Mr. Quinter. Mr. Bones 

was employed by Mr. Wardman in handling his business when it was 
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a mere pigmy in comparison with what it is now. Mr. Bones de¬ 
veloped an unusual ability in structural engineering and in construc¬ 
tion work, and naturally he evolved for himself a place in the 
organization. A few years later Mr. Hobbs came into the office as an 
office boy at a salary of $3.00 a week and he developed an unusual 
capacity and most unusual genius for financing. He, without any 
influence, save his own ability, as did Mr. Bones, simply evolved a 
position and association with Mr. Wardman, in their relations which, 
for a long time, have been more those of a family, like father and 
son or brothers, than people whose only contact was a business con¬ 
tact, at arms length, and during all of the years that they have been 
together there never has been a scratch of writing between them as 
to their relationship, except in one or two instances, when there were 
some particular complications, in the last few years, about property 
that thev wanted to hold individuallv, and in regard to which I 
insisted on their having writings in respect to their particular prop¬ 
erties to show their interests in case someone should die; but so far 
as their general relationship is concerned there never has been a 
scratch of the pen between any of them to establish what the relation¬ 
ship to each other was in a business way. 

After I had definitely understood from conversations with Mr. 
Hobbs and Mr. Wardman in the late fall of 1921 of their plans, I 
called a meeting at my office, which was attended by Mr. Hobbs, Mr. 
Bones, Mr. Quinton. Mr. Wardman, and myself. I am not sure 
whether Mr. Dver, the then manager of the Wardman Park Hotel, 
was there at the time. 

I called the meeting to order at my private office, and stated that I 
had discussed with Mr. Wardman and Mr. Hobbs on numerous 
72 occasions, as thev had heard; it was all discussed at our meet¬ 
ings in the Wardman Park Hotel, and I stated then, as I have 
stated it to your honor, the plan was to organize a corporation for the 
purpose of taking over the Wardman business, the Wardman inter¬ 
ests, and to avail themselves of the advantage of the internal revenue 
law on the subject of taxation. No stock was to be sold to the 
public: the assets were to be turned over to the corporation by Mr. 
Wardman, and all of the stock was to be issued to him, in considera¬ 
tion of the assets of the business. Mr. Wardman said to Mr. Hobbs 


something to this effect, Well that is all right, Jimmie; that is the 
way we understand it.” Mr. Hobbs said, “ That is the best plan.” 
They all assented to it, and I again urged the necessity of the com¬ 
pletion of the inventory. I think I had prepared a tentative form 
of charter, which I read to them at that meeting, and to which 
they all assented with some slight corrections, which were made at 
the time. It was afterwards reduced to permanent form. They 
were working on the schedules. I was continually after Mr. Hobbs 
for their completion. They were not completed within the four 
months 7 period, which expired at midnight on the twenty-third day 
of March. 


In order to have the corporation in existence and organized within 
the four months 7 period, on the 20th day of March I transmitted by 
mail to the corporation commissioner, Richmond, Virginia, a charter 
in due form. I received on the 22nd of March—I think, it was 
eleven or twelve o’clock or one o’clock—a charter returned with a 
letter from the corporation commission, which stated that it ap- 
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pea-red to them that the powers which were claimed m the charter 
were too broad, that there should be some limitation. I have the 
letter here. I will read a part of it: 

73 “ Will you not please correct the certificate) * * * by 

the elimination of these clauses for the limitation of the right 

to conduct the businesses as so acquired to businesses Of the same or 
similar character? ” 

I took my office copy of the charter, which I have before me, and 
the only changes and additions which were made werejthese: In two 
places at the foot of the clause, I have added in manuscript, and my 
secretary wrote in the original, these words: 

“ and limited to businesses of the same or similar character to that 
for which this corporation is organized.” 

That was inserted on page 1. On page 2 there were added the 
words: 

“ and all other buildings,” j 

and at the foot of page 2 there were added to the paragraph: 

“ and limited to businesses of the same or similar character to that 
for which this corporation is organized.” 

No other changes were made in the articles of incorporation save 
these. I got them in the mail, as soon as I could, at; once, and re¬ 
transmitted them to Richmond. My impression is tjiat they were 
transmitted on the evening of the 22nd, because I knovf that my pur¬ 
pose was, as stated in my letter of transmission, that the corporation 
should be organized on the 23rd. I know that there was not a 
minute that that charter lay in my office after it was returned from 
Richmond, that it was not necessary to have it there for the purpose 
of having those few changes made. 

On the morning of the 23rd I called b} T telephone tlje corporation 
commissioner in Richmond, and talked with the assistant clerk—I 
have forgotten his name—and he told me that the papers had been 

received, and had been transmitted to the secretarv of the Common- 

%/ 

wealth, and that the organization of the corporation was 

74 assured on the 23rd of March. The certificate from the secre¬ 
tary of state so states. 

It was sometime after that before these schedules were completed. 
These schedules listed every apartment, the furniture that was in it, 
the beds, chairs, and tables; in other words, it was a schedule of such 
detail as would enable anyone who sought for identification to 
identify every article that was turned over to the corporation by 
Mr. Wardman in exchange for the capital stock. ' Thai, in my judg¬ 
ment, was necessary in order, as I say, to protect the organizers 
against the claims of creditors in case that, by any mischance, the 
corporation should turn out unfortunate, because the l^w of Virginia 
provides that if the schedules are made according jto the detail 
required by the statute and made in good faith by Itlie board of 
directors, and the valuations made by the directors ih good faith, 
there shall be no liability on the stockholders. 

(Upon cross-examination Daniel Thew Wright! testified as 
follows:) j 

I have been present at meetings where minutes were taken. I have 
been present at all the meetings of the stockholders of! this corpora¬ 
tion and most of the directors' meetings. The business is conducted 
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in srucli a way that half the time those minutes would never be 
written up. For months and months they had directors’ meetings, 
and the secretary, Mr. Quinter, being unfamiliar with corporate 
work, would never write the minutes up. I remember that we went 
through the refinancing of the Wardman Park Hotel, and we issued 
a $4,000,000 bond issue on it about four years ago, and at that time 
it developed that Mr. Quinter had not written up half of the minutes. 

(Whereupon the minute book of the Wardman Construction 
Company was produced.) 

The organization minutes I prepared myself and gave copies of 
them to Mr. Quinter. It developed afterwards that some of them 
had been copied in his book, and some were not. They would be 
misplaced. 

T5 (Thereupon the minute book of the Wardman Construction 
Company, Inc., was offered and received in evidence without 
objection. 

The minutes of the first meeting of the incorporators held on 
March 30, 1922, and the minutes of the first meeting of the board of 
directors of the Wardman Construction Company, Inc., held on 
March 30, 1922. thereupon, without objection, were offered and 
received in evidence as respondent's Exhibit A, and made a part of 
the record.) 

In the letter that I received with the charter that was sent to my 
office on or about the 22nd dav of March. 1922, there was enclosed 
a blank of instructions addressed to me. I received that and at a 
later date turned it over to Leopold and Rindler in New York. 

(Thereupon the blank of instructions identified by the witness 
was received in evidence without objection and marked 44 Respond¬ 
ent’s Exhibit B.' r and made a part of the record.) 

The inventory of the assets of Mr. Wardman was not completed 
until after March 23rd. I do not know when it was completed, but 
the financial statement in Richmond would show the date I trans¬ 
mitted it to Richmond. * My impression is that the financial state¬ 
ment was transmitted early in August, 1922. Yes. I see by my notes 
here these were returned in July, 1922. We had to amend our 
charter and issue a capital larger than we started with—in this 
original certificate that was indicated—because we did not know 
what the value of the assets were when I sent the certificate down to 
Richmond. 

(Whereupon the witness was excused.) 

Thereupon there was introduced in evidence by the taxpayer a 
certified copy from the State of Virginia of the certificate of incor¬ 
poration of the Wardman Construction Company, Inc., with- 
76 out objection and received in evidence as petitioner's Exhibit 
No. 1 and made a part of the record. 

Thereupon there was introduced in evidence by the taxpayer a 
certified copy of a work sheet as between the corporation commis¬ 
sioner of the State of Virginia and the secretary of state’s office of 
the same State, which was received in evidence without objection 
and marked 44 Petitioner’s Exhibit No. 2,'’ and made a part of the 
record. 

Thereupon there was introduced in evidence by the taxpayer the 
1922 corporation-tax return of the Wardman Construction Company 



DAVID BURNET VS- HARRY WARDMAN 


41 


over objection of counsel and marked “ Petitioner’s 
and made a part of the record. 


Exhibit No. 3 


)*■ 


James D. Hobbs, having been first duly sworn ^s a witness on 
behalf of the petitioner, upon direct examination testified as follows: 

My name is James D. Hobbs. I have been associated with Mr. 
Wardman since 1906. During the year 1921 and ^>rior years my 
connection with the business w~as that of general office manager, and 
as such I was in charge of all financial matters. Siince the organ¬ 
ization of the Wardman Construction Company, Iijc., I have held 
the position of vice president, treasurer, and director. I was one of 
the incorporators of Wardman Construction Company, Inc. 

As well as I can remember the surrounding circumstances leading 
up to the organization of the Wardman Construction! Company were 
as follows: In the early part of 1921 I suggested toj Mr. Wardman 
and advised the incorporation of his business, feeling that we could 
derive a saving in taxes and also perpetuate the business, it having 
then become quite large, and in the summer of that year, on 

77 his way home, returning back to the States from abroad, he 
discussed the matter with somebody on the sliip, he told me, 

who was versed in those matters, and when he came back he sug¬ 
gested we had better get together on it, which we didl 

About January, 1922, Mr. Wardman made a written offer con¬ 
cerning the turning over of his business assets and assumption of 
liabilities to the incorporators. The offer is in existence to-day and 
Judge Wright has it. I had numerous conferences along the latter 
part of 1921 and the early part of 1922 with Judge Wright and Mr. 
Wardman, although I do not recall the specific date. I recall having 
a conference on or about January 1. 1922. in the Office of Judge 
Wright, in which were present myself, Judge Wright, Mr. Ward- 
man, and Mr. Bones. At this meeting it was brought out that 
we had no audit as of December 31, 1921, but we di4 have an audit 
for reference as of June 3, 1921, and Mr. Wardman [offered to turn 
over all of the assets and liabilities shown on that statement, subject 
to change of the ordinary course of business of th£ following six 
months, to the corporation for its common stock. No written offer 
was entered into at the time of this meeting of January 1, 1922. 
This offer made at this meeting by Mr. Wardman wjis oral, because 
we had nothing to base a written one on. 

The incorporators told Mr. Wardman, after he had made the oral 
offer to them on January 1, 1922. in Judge Wright’s office, that they 
would accept the offer and turn over the common stock. The signa¬ 
tures on the back of the 1922 corporation income-tax return of the 
Wardman Construction Company, marked u Petitioner’s Exhibit 
No. 3,” are Mr. Bones’, the vice president, and myself as treasurer. 

The schedule you have just handed me, which is attached to peti¬ 
tioner’s Exhibit No. 3, and which is headed “ Harry j Wardman bal¬ 
ance sheet as at December 31, 1921,” is the balance sheet of the 

78 business of Harry Wardman as an individual at the end of the 
year 1921. In 1921 and prior years the general nature of the 

business conducted by Mr. Wardman was the purchase of land and 
the construction of buildings on that land, and the s4le or operation 
of these buildings. The amount of capital involved ill the conduct of 
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this business varied with the volume of the business transacted. 
We sometimes did as much as five or six million dollars' worth of 
business a year and sometimes less than that. 

To my knowledge the business of Mr. Wardman w^as a business 
organized for profit in 1921 and prior years and was so conducted 
and organized. The source of the company’s income was from the 
purchase and sale of real estate and construction of buildings and 
sale of those buildings for profit. We were also real-estate agents 
and brokers. 

(Thereupon the witness was excused with no cross-examination.) 

******* 

The above question came on for further hearing before the hon¬ 
orable Logan Morris, a member of the United States Board of Tax 
Appeals, at Washington, D. C., on May 5, 1930, there being present 
the petitioner, the petitioner's counsel, Meredith M. Daubin, Esq., 
and counsel for the respondent, who was represented by L. A. Luce, 
Esq., and F. L. Van Haaften, Esq. 

Thereupon the following proceedings were had and testimony 
heard by said member. The evidence adduced at that hearing by 
both parties to the above-entitled cause which is material and neces¬ 
sary to the determination of the assignments of error set out by the 
respondent in his petition for review by the Court of Appeals of 
the District of Columbia of the decision of the Board of Tax Appeals 
is herein set out in narrative form. 

Harry Wardman. having been first dulv sworn as a witness on 
on behalf of the petitioner, upon cross-examination testified as 
follows: 

79 I think I can tell you who Leopold and Rindler were, but 
I do not know for sure. In mv estimation thev were the men 
that Mr. Hobbs hired to handle this income tax for their organiza¬ 
tion. I do not know them: I never saw them. I have just a slight 
recollection that they handled the income-tax matters; that is all. 
I have not the slightest idea how Mr. Hobbs became acquainted with 
them. The signature on the document that you have just handed 
me is my signature. 

The document that you have just handed me is an income-tax re¬ 
turn signed by me on the 20th day of November, 1924, and verified 
by Miss Marie E. Eichelser. 

(Thereupon there was introduced in evidence, as respondent’s 
Exhibit H, Form 1120. being a corporation income and profits tax 
return for the calendar year 1921 of Harry Wardman, an individual, 
and made a part of this record.) 

The Wardman Construction Company was organized and incorpo¬ 
rated personally by me. That is my signature on the document you 
have just handed me. The document is a power of attorney to 
Leopold and Rindler to place my tax matters before the department. 
It was signed on the 20th day of November, 1924. 

(Thereupon there was introduced and received in evidence without 
objection the power of attorney between the petitioner and Leopold 
and Rindler, which had just been identified by the petitioner and 
marked “Respondent’s Exhibit I,” and made a part of the record.) 

The signature on the documents you have just handed me is my 
signature. I signed it, I think, on the 20th day of November, 1924. 
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It is a brief in support of my claim for refund filedj with the Com¬ 
missioner of Internal Revenue. The basis for the refund, as stated 
in the brief, is as follows: 

80 “ This claim is made under the provisions oif section 229 of 
the revenue act of 1921.” 

The top of the first paragraph on page 3 of thej brief reads as 
follows: 

“ Firstly, its business was incorporated on March 1, 1922, which is 
within four months after the passage of the 1921 a<jt.” 

(Thereupon there was offered and introduced in evidence respond¬ 
ent’s Exhibit J, which is a brief signed on the 20th day of Novem¬ 
ber, 1924, by Mr. Wardman, addressed to the Cpmmissioner of 
Internal Revenue, and concerning his 1921 income-tax liability, and 
which was filed with the bureau in presentation o$ the taxpayer’s 
case, and which brief is made a part of this record.) 

I do not know the firm of Leopold and Rindler. I do not know 
whether that is the firm, because I had nothing fo do with Mr. 
Hobbs giving them this work. It was something al|I foreign to me 
but it probably would have been a great deal better if I had watched 
it closer. 

The signature on the documents you have just handed me is my 
signature. The document reports to be an income-tax document. 
It was signed on the 20th day of November, 1924. It looks like an 
amended return to me. 

(Thereupon the amended return which had justj been identified 
by the witness was received in evidence without objection and 
marked “ Respondent’s Exhibit K,” and made a partj of the record.) 

That is my signature on the document that you hkve just handed 
me. It is a claim for refund of taxes for the year 1921. 

(Thereupon the claim for refund which had justj been identified 
by the witness was received in evidence without objection and marked 
u Respondent’s Exhibit L,” and made a part of the record.) 

I do not know when I first made claim for the benefit of section 
229. I know who Mr. Stoy is. He is an accountant who did 

81 our auditing, and I presume he worked on mvj personal books. 
I am under the impression that he did our york practically 

since we started in business. I do not remember having any other 
auditor except Mr. Stoy. It would be pretty hard for me to tell 
when he started. I have got to go back to the time when Mr. Stoy 
was auditor of Mr. Hill at the time he left there. ijVhether he took 
care of our books previous to his leaving Mr. Hill it jwould be pretty 
hard for me to tell, but I should say that he has been auditing our 
books at least fifteen years. He is still auditing ouif books, at least, 
occasionally. 

(Whereupon the witness was excused.) 

Thereupon a certified copy of a letter from the collector of internal 
revenue was offered and received in evidence withoiit objection and 
marked “ Respondent’s Exhibit M,” and made a pa^t of the record. 

Further evidence adduced at the hearings and findings of fact of 
the board not herein contested were to the effect that (1) the net 
income of the trade or business of the taxpayer for fhe taxable year 
1921 was greater than 20 per cent of its invested ^apital for such 

I 

i 
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year and (2) that capital was a material income-producing factor 
in Wardmams trade or business prior to the incorporation in 1922. 

It is stipulated and agreed that the 1921 original tax return of the 
petitioner, in evidence as joint Exhibit F-7, in the board proceeding 
mav also be made a part of this record. 

Copies of the exhibits above referred to that were received and 
admitted in evidence are attached herein and by this reference made 
a part of the statement of evidence. The immaterial portions of 
the exhibits are omitted. 

The foregoing evidence is the material evidence adduced at the 
hearings before the Board of Tax Appeals and the same is 

82 approved by C. M. Charest, general counsel. Bureau of Inter¬ 
nal Revenue, as attorney for the Commissioner of Internal 

Revenue. 

(Signed) C. M. Charest, 
General Counsels Bureau of Internal Revenue. 

The foregoing evidence is the material evidence adduced at the 
hearings before the Board of Tax Appeals and the same is approved 
by the undersigned as attorney for Harry Wardman. 

Meredith M. Daubin, 

Attorney for Respondent on Review . 

This statement of evidence is duly approved and settled this- 

dav of-, 1932. 

Member , United States Board of Tax Appeals. 

Approved and ordered filed this 26th day of Nov., 1932. 

(S.) Logan Morris, Member. 

83 CERTIFICATE OF INCORPORATION OF WARDMAN CONSTRUCTION COM¬ 

PANY, INCORPORATED 

[Stamped:] U. S. Board of Tax Appeals. Div. 14, Docket 22348. 
Admitted in evidence Mar. 23, 1929. Petitioners Exhibit 1. 

This is to certify that we do hereby associate ourselves to establish 
a corporation under and by virtue of chapter 148, Code of Virginia, 
1919, and acts amendatory thereof for the purposes and under the 
corporate name hereinafter mentioned, and to that end we do by this, 
our certificate, set forth as follows: 

The name of the corporation shall be Wardman Construction 
Company, Incorporated. The principle office of the corporation in 
the State of Virginia is to be located in the city of Alexandria, 
Virginia. 

The purposes for which the corporation is formed are as follows: 

To purchase or otherwise acquire, hold, sell, exchange, pledge, 
hypothecate, or otherwise deal in notes, bonds, mortgages, or evi¬ 
dences of indebtedness, and the obligations of any person, copart¬ 
nership, joint-stock company, or corporation. 

To subscribe, purchase, acquire, hold, sell, exchange, pledge, hy¬ 
pothecate, or otherwise dispose of or deal in the stocks, bonds, notes, 
debentures, or other evidence of indebtedness and obligations of any 
private, public, quasi-public, or municipal corporation, domestic or 
foreign, or of any domestic or foreign State, Government, or govern- 
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mental authority, or of any political or administrative subdivision 
or department thereof, and all trust, participation, oij other certifi¬ 
cates of, or receipts evidencing interest in any such certificates; and 
while the owner of any such stocks, bonds, or other} evidences of 
indebtedness or interest therein, to exercise all the rights, powers, 
and privileges of ownership, including the right to vote thereon for 
any and all purposes. 

And limited to businesses of the same or similar character to that 
for which this corporation is organized, to acquire by purchase, lease, 
or otherwise the good will, business rights, property, and assets of 
all kinds and undertake or underwrite, assume or guarantee, the 
whole or any part of the liabilities of any individual, cq-partnership, 
joint-stock company, association, or corporation now hereinafter 
created, and to hold, conduct, or carry on, or sell or otherwise dispose 
of the same. 

84 To make, purchase, or otherwise acquire, hold, \ own, manage, 
sell, pledge, transfer, export, import, trade in, dr deliver any 

goods, wares and merchandise of every character and description; 
and to carry on a general mercantile and commercial business in any 
part of the world. 

To buy, sell, rent, exchange, or otherwise acquire and hold, own, 
improve, develop, rent, mortgage, encumber, sell, or otherwise dispose 
of, real and personal property of every character an[l description, 
and any and all rights, privileges, easements, interest, or estate in 
same, in any part of the world, and in any manner to turn the same 
to account. 

To construct, buy, lease, or otherwise acquire and to!maintain, op¬ 
erate, rent, or dispose of hotels and apartment houses, and other 
buildings. 

To apply for, obtain, register, purchase, lease, or otherwise acquire, 
hold, own, operate, introduce, sell, assign, or otherwise dispose of, 
any and all copyrights, trade-marks, and patents, an<jl any and all 
inventions, improvements, apparatus, appliances, and processes used 
in connection with, or secure under, letters patent qf the United 
States of America, or elsewhere, or otherwise, and to use, exercise, 
develop, or grant licenses in respect of, or otherwise tut-n to account, 
any such copyrights, trade-marks, patents, inventions, improvements, 
apparatus, appliances, processes, and the like, or any property or 
information so acquired. 

To make and enter into contact, with, and to act as agent or 
representative for (other than fiscal), any individual, firm, associa¬ 
tion, private, public, quasi-public, or municipal, corporation, State, 
government, or governmental authority; and to aid any lawful 
enterprise. 

To borrow money for its corporate purposes; to make, accept, 
endorse, execute, issue, and deliver bonds, debentures, notes, bills of 
exchange, or other obligations; to mortgage, pledge, hypothecate any 
stocks, notes, bonds, or other evidence of indebtedness, ^nd any other 
property held by it; and to loan money. 

To aid by loan, subsidy, guaranty, or in any other manner what¬ 
soever, any corporation whose stocks, bonds, securities, or other 

85 obligations are in any manner, either directly or indirectly, 
held or guaranteed; to do any and all other acts or things 
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toward the preservation, protection, improvement, or enhancement in 
value of any such stock, bonds, securities, or other obligations, and 
to do all and any such acts or things designed to accomplish any 
such purposes. 

And limited to businesses of the same or similar character to that 
for which this corporation is organized, to acquire, use, undertake, 
manage, and dispose of contracts, properties, and rights of all kinds, 
including the assets, franchises, business, good will, and liabilities 
of corporations, associations, firms, and individuals, and to give 
guaranties in respect thereto; and, generally, to do anything that a 
natural person might lawfully do or cause to be done in connection 
with any of the said things. 

Generally to do all things necessary or proper for or pertaining 
to the execution of the foregoing powers, or any of them. 

Any and all of the foregoing powers to be exercised in manner 
not inconsistent with the laws of the Commonwealth of Virginia. 

To purchase, retire, hold, or reissue the shares of its capital 
stock. 

To purchase or otherwise acquire, hold, sell, exchange, pledge, 
hypothecate, or otherwise deal in notes, bonds, mortgages, deeds of 
trust, or other evidences of indebtedness, and the obligations of 
any persons, firms, copartnerships, joint-stock company, or cor¬ 
poration. 

The maximum amount of capital stock of the corporation shall 
be ten thousand shares (10,000) of common stock at the par value 
of one hundred dollars ($100) per share in all, one million dollars 
($1,000,000). The minimum amount of the capital stock of the 
company shall be five shares of the common stock, to be subscribed 
for and paid for in cash at the price of one hundred dollars ($100) 
per share. The period for the duration of the corporation is 
unlimited. 

The names and residences of the officers and directors, who, unless 
sooner changed by the stockholders, are for the first year to manage 
the affairs of the corporation, are as follows: 

Residence 

President. Harrv Wardman. 2640 Connecticut Avenue NW., Wash- 
ington, D. C. 

Vice president, Thomas P. Bones, 1328 16th St. NW., Washing¬ 
ton, D. C. 

Treasurer, James D. Hobbs. 2700 Connecticut Ave. NW., Wash- 
ington, D. C. 

Secretary, Hubbert R. Quinter, 2750 Connecticut Ave. NW., 
Washington, D. C. 

86 The directors are as follows: 

Harry Wardman, 2640 Connecticut Avenue NW., Washing¬ 
ton, D. C. 

Thomas P. Bones, 1328 16th Street NW., Washington, D. C. 

James D. Hobbs, 2700 Connecticut Avenue NW., Washington, 
D. C. 

Hubbert R. Quinter, 2750 Connecticut Avenue NW., Washington, 

D. C. 

Daniel Thew Wright, Wardman Park Hotel, Washington, D. C. 
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The amount of real estate to which the holdings of tlfie corporation 
at anytime are to be limited shall be one hundred thousand (100,000) 
acres. 

The board of directors shall have the power to make and alter the 
by-laws of the corporation; by-laws made by the directors under 
power so conferred may be altered or repealed by the stockholders. 

The corporation in its by-laws, or by resolution of I its stockhold¬ 
ers or directors, shall have the right to prescribe reasonable rules 
and regulations, subject to which the right to inspect (the books and 
accounts of the corporation may be exercised by th4 stockholders, 
conformably to the laws of the State of Virginia. 

Given under our hands and seal this 20th dav of! March, A. D. 
1922. " j 

Harry Wardman. 
Thomas P. Bones. 
James Di Hobbs. 
Hubbert [R. Quixter. 

I, Chas. D. Sager, a notary public in and for the District of 
Columbia, do hereby certify that Harry Wardman, Thomas P. 
Bones, James D. Hobbs, and Hubbert R. (Juinter, whose names are 
signed to the foregoing writing bearing date on the 20th day of 
March, A. D. 1922, have acknowledged the same and t]heir signatures 
thereto before me in this District of Columbia on the 20th day of 
March, 1922. My commission expires Feby. 28th, 1923. 

Chas. D. Sa^er, [seal.] 
Notary Public, District of Columbia. 

C1-C4 

87 In the Circuit Court of Alexandria City, Alexandria, Virginia 

The foregoing certificate for incorporation of the Yardman Con¬ 
struction Company, Incorporated, was presented to ine, Samuel G. 
Brent, judge of the Circuit Court of Alexandria Citty, in vacation, 
having been examined by me, I now certify that this certificate for 
incorporation is, in my opinion, signed and acknowledged in accord¬ 
ance with the law. 

Given under my hand this 20th clay of March, A. P., 1922. 

Saml. G. Brent, Judge. 

C5 

88 Commonwealth of Virginia, 
Department of the State Corporation Commission, 

City of Richmond, 23rd day of March, 1922. 

The accompanying certificate for incorporation, together with a 
receipt showing payment of the charter fee required [by law, having 
been presented to the State corporation commission Harry Ward- 
man, Thomas P. Bones, James D. Hobbs, and Hubbert R. Quinter, 
and the Hon. Sam’l G. Brent, judge of the Circuit Court of city 
of Alexandria, having certified that the said certificate has been 
signed and acknowledged by said applicants in accordance with law, 
the State corporation commission having examined | said certificate 
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now declares that the said applicants have complied with the re¬ 
quirements of law, and have entitled themselves to a charter, and it 
is therefore ordered that they and their associates and successors 
be, and they are, hereby made and created a body politic and eor- 

f orate under and by the name of Wardman Construction Company, 

ncorporated, upon the terms and conditions, and for the purposes 

set forth in said certificate, to the same extent as if the same were 

now herein transcribed in full and with all the powers and privileges 

conferred and subject to all the conditions and restrictions imposed 

bv law. 

& 

And said certificate, with this order, is hereby certified to the 
secretarv of the Commonwealth for record. 

[seal.] Wm. F. Rhea, Chairman. 

X. W. Atkinson, 

First Assistant Clerk of the Commission. 

Commonwealth of Virginia, 

Office of the Secretary of the Commonwealth, 

In the city of Richmond, the 23rd day of March, 1922. 

The foregoing charter of Wardman Construction Company, In¬ 
corporated. was this day received and duly recorded in this office 
and is hereby certified to the clerk of the Corporation Court of 
Alexandria, according to law. 

B. O. James, 

Secretary of the C ommonwealth. 

Virginia: 

In the clerk r s office of the Corporation Court of Alexandria, the 
27 day of March, 1922. 

The foregoing charter and certificate of the secretarv of the Com- 
. monwealth thereon was this day received, duly recorded, and certified 
to the clerk of the State corporation commission. 

Teste: 

i Nevell S. Greenaway, Clerk. 

ce 

89 23072 

Commonwealth of Virginia, 
Department of the State Corporation Commission, 

Richmond, Mar. 23, 1922. 

Hon. B. O. James. 

Secretary of the Commonwealth , 

Richmond, Va. 

Dear Sir: Enclosed please find charter of Wardman Construc¬ 
tion Company, Incorporated, wdiich is transmitted for record in 
your office, and then to be certified to the clerk of the Corporation 
Court of citv of Alexandria. 

Please ac&nowlege receipt hereon and return to this office. 

Yours truly, 

R. T. Wilson, 

Clerk of the Commission. 

Papers from Daniel T. Wright, atty., Washington, D. C. 

Check for $4.00 enclosed. 
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Mr. R. T. Wilson, 

Clerk , State Corporation Commission. 

Dear Sir : Charter as above was received at this office Mar. 23, 
1922, has been recorded under date of Mar. 23, 1922, and certified 

under date of Mar. 23, 1922, to Mr.-, clerk of- 

court of-, at-. 

Yours truly, 

B. O. James, 

Secretary of the Commonwealth. 

[Stamped:] U. S. Board of Tax Appeals, Div. 14, ipocket 22348, 
Admitted in evidence Mar. 28,1929. Petitioner’s Exhibit 2. 

! 

90 Petitioner’s Exhibit No. 3 

92 Page 2 of return. 
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QUESTIONS 


KIND OF BUSINESS 

1. By means of the key letters 
given below, identify the corpora¬ 
tion’s main income-producing ac¬ 
tivity with one of the general 
classes, and follow this by a 
special description of the business 
sufficient to give the information 
called for under each general 
class. 

D.—Construction—excavations, 
buildings, bridges, railroads, 
ships, etc., also equipping and in¬ 
stalling same with systems, de¬ 
vices, or machinery, without their 
manufacture. State nature of 
structures built, materials used, 
or kind of installations. H.—Fi¬ 
nance, including banking, real 
estate, insurance. 

3. Answers: 

(a) General class (use key 

letter designation): 
D and H. 

(b) Main income-produc¬ 

ing business (give 
specifically the in¬ 
formation called for 
under each key let¬ 
ter, also whether act¬ 
ing as principal, or 
as agent on commis¬ 
sion; state if inac¬ 
tive or in liquida¬ 
tion) : Active. 

Principal. 

Builder and real- 
estate agent. 


PREDECESSOR BUSINESS 

I 

8. Did the corporation file a 
return under the saine name for 
the preceding taxable period ? 
No. If not, was the corporation 
in any way an outgrowth, result, 
continuation, or reorganization of 
a business or businesses in ex¬ 
istence during this cJr the preced¬ 
ing taxable period ? Yes. If an¬ 
swer is “ yes,” give name and ad¬ 
dress of each predecessor business. 

Corporation succeeded business 
of Harry Wardman. 

BASI8 OF RETURN 

9. Is this return jnade on the 
basis of actual recetoits and dis¬ 
bursements ? No. If not, de¬ 
scribe fully what other basis or 
method was used i^i computing 
net income. 

Income and expense. 


AFFIDAVIT | 

We, the undersigned, president and treasurer of the corporation 
for which this return is made, being severally duly sworn, each for 
himself deposes and says that this return, including thfe accompany¬ 
ing schedules and statements, has been examined by him and is, to 
the best of his knowledge and belief, a true and complete return 
made in good faith, for the taxable period as stated j pursuant to 
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the revenue act of 1921 and the regulations issued under authority 
thereof. 

Thomas P. Bones, 

Vice President . 

James D. Hobbs, 

I Treasurer . 

Sworn to and subscribed before me this 14 day of June, 1923. 

[seal.] P. G. Bamey, 

Notary Public, D . C. 

A4 
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97 Harry Wardman—Balance sheet as at December 31 , 1921 


<§>* 

Assets: 

Cash on hand_ $19,535.93 

Accounts receivable_ 78,089.17 

Notes and trusts receivable_ 813,998.28 

Materials- 4, 697.23 

Stocks and bonds (at cost)_ 326,993.28 

Real estate (at cost)- 1,837,563.87 

Construction accounts_ 692,226.17 

Autos, etc_ 10, 798.11 

Furnished apartments_ 1,152.12 

Furniture and fixtures_ 806.35 


[Pencil notation:] 

Liabilities: 

Accounts payable, general- $325,846.65 

Accounts payable, Wardman Park Hotel, Inc_ 44,095.47 

Advanced and deposits_ 343,858.05 

Accruals_ 6,991.23 

Notes payable—collateral, etc_ 720,413.54 

Trusts payable_$2,990,366.54 

Less: Available as construc¬ 
tion proceeds_ 912,667.00 

- 2,077,099.54 

Exchange accounts, balances_ 48,032.44 


$3, 785, 863.51x 
3,785,860.51 


3,566,936.92 


Excess of assets over liabilities_ $218,926.59 

Being capital of Harry Wardman. 

Surplus account, balance_ $218,926.59 

A7 


98 Joint Exhibit F-7 

101 A2025. 

[Stamped:] U. S. Board of Tax Appeals, Div.-, Docket-. 

Admitted in evidence Apr. 1, 1929. Respondent’s Exhibit A. 

The undersigned, being all the incorporators of the Wardman 
Construction Company, Incorporated, hereby waive notice of a meet- 
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ing of the incorporators for March 30th, 1922, at 9 o’clock p. m., at 
Wardman Park Hotel, Washington, D. C. 

H. W. Harry Wardman. 

T. P. B. Thomas P. Bones. 

J. D. H. J ames D. Hobbs. 

H. R. Q. Hubbert Rl. Quinter. 

Dan. Thew Wright. 

[Indorsed:] This is a true copy. L. A. Luce, Esq. 

I FI 

102 A2025. | 

MINUTES OF THE FIRST MEETING OF THE INCORPORATORS OF THE WARDMAN 

CONSTRUCTION COMPANY, INCORPORATED 

i 

The first meeting of the incorporators was held on the 30th day 
of March, A. D. 1922, at Wardman Park Hotel, Washington, District 
of Columbia, pursuant to a written waiver of notice signed by all of 
the incorporators fixing the said time and place. i 

The following incorporators were present in person: Harry Ward- 
man, Thomas P. Bones, James D. Hobbs, Hubbert R. Quinter, and 
Daniel Thew Wright. j 

Upon motion duly made and carried, Mr. Wardman was appointed 
chairman and Mr. Quinter was appointed secretary of the meeting. 

The chairman reported that the certificate of incorporation of the 
company was received and admitted to record in the office of the 
secretary of the Commonwealth of Virginia upon the 23d day of 
March, A. D. 1922, and was effective from that date. 

The secretary presented and read the waiver of notice of the meet¬ 
ing signed by all the incorporators. The secretary Reported that 
the minimum amount of the capital stock of the company as provided 
by the charter, that is to say, five hundred dollars of Common stock 
divided into five shares of the par value of one hundred dollars per 
share, had been subscribed as follows: 


Harry Wardman, 1 share_I_$100.— 

Thomas P. Bones, 1 share__ 100.— 

James D. Hobbs, 1 share-- 100.— 

Hubbert R. Quinter, 1 share__ 100.— 

Daniel Thew Wright, 1 share_j- 100.— 


and that the total amount of five hundred dollars has| been paid in 
cash and is on hand subject to the order of the board of directors. 

Whereupon, upon motion duly made and seconded, and by the af¬ 
firmative vote of all present, it was resolved that the said corporation 
and its affairs and the management thereof be forthwith turned over 
to the officers and directors named in the certificate of ^corporation, 
that is to say, Harry Wardman, Thomas P. Bones, James D. Hobbs, 
Hubbert R. Quinter, and Daniel Thew Wright. 

Thereupon the meeting adjourned. 

Hubbert R. Quinter, Secretary . 
-j Chairman. 
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103 A2025. 

We, the undersigned, hereby subscribe to the capital com¬ 
mon stock of the Wardman Construction Company, Incorporated, 
to the amount of the respective shares for the respective sums herein 
set opposite our respective names, and severally agree to pay said 
respective sums in cash on demand. 

No. shares 

Harry Wardman_ one_$100 

Thomas P. Bones_one_ 100 

James D. Hobbs_one_ 100 

Hnbbert R. Quinter_one_ 100 

Dan. Thew Wright_one_ 100 

The undersigned, being all of the directors of the Wardman Con¬ 
struction Company, Incorporated, hereby waive notice of a meeting 
of the board of directors for March 30, 1922, at 9.30 o'clock p. m., 
at Wardman Park Hotel, Washington, D. C. 

H. W. Harry Wardman. 

T. P. B. Thomas P. Bones. 

J. D. H. James D. Hobbs. 

H. R. Q. Hubbert R. Quinter. 
Dan. Thew Wright. 

F3 

104 A2025. 


MINUTES OF THE FIRST MEETING OF THE BOARD OF DIRECTORS OF WARD- 
MAN CONSTRUCTION COMPANY, INCORPORATED 

[Indorsed:] This is a true copy. L. A. Luce, Esq. 

The first meeting of the board of directors of the Wardman Con¬ 
struction Company, Incorporated, was held at Wardman Park Hotel, 
Washington, District of Columbia, on the 30th day of March, A. D. 
1922, at 9.30 o'clock p. m. 

Present: Harry Wardman, Thomas P. Bones, James D. Hobbs, 
Hubbert R. Quinter. and Daniel Thew Wright. 

Judge Wright called the meeting to order and presented and read 
a waiver of notice of the meeting signed by all the directors, and the 
same was ordered filed. 

The minutes of the first meeting of the incorporators were pre¬ 
sented and read. Whereupon officers of the company, to serve for 
one year and until their successors are chosen and qualified, w^ere 
elected as follows: 

President, Harrv Wardman. 

Vice president, Thomas P. Bones. 

Treasurer, James D. Hobbs. 

Secretary, Hubbert R. Quinter. 

The president thereupon took the chair. 

Upon motion duly carried, it was ordered that the treasurer give 
bond in the sum of twenty-five thousand ($25,000) dollars in form 
to be approved by the board and shall submit said bond to the board 
of directors for approval as to the sufficiency of the surety. 

It was on motion duly resolved that the president be, and hereby 
is, delegated for the time being as the representative of the company 
with authority to exercise all the powers of the board of directors 














\r 

\ 

S-- 


iflaSTJ. 1 .’ y.'y --- 




i ? . 


106 


C. c. 167—9-2t-2l— 
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COMMONWEALTH OF VIRGINIA 

ntpAPTUd BH 'tr tup 

STATE CORPORATION COMMISSION^^gJu-^ 

RICHMOND, 

mar it mi 


NOTICE OF ISSUING AND CERTIFICATION TO THE SECRETARY OF 
THE COMMONWEALTH OF charter Of 


Wardman Construction Coupanj, Incorporated 



to bo recorded in his office. 


Papers covering the above specified application having been duly 
considered by the Commission, and it being found that all the require¬ 
ments of law having been complied with, the Commission has this day 

certified the same to the Secretary of the Commonwealth for record in 
his office. 

,. Enclosed herewith yoi^ will find receipt of the State Corporation 

'yL'Jt Commission for $5.00 for costs in this office, and of the Auditor of 
Public Accounts for charter fee (if any required on this application). 
The Secretary of the Commonwealth will receipt to you direct for hia 
recording fee, and where necessary to be recorded by a court clerk, 
_ a uch clerk will also receipt to you direct for his fee. 



Your attention is called to blanks and circulars prepared by the 
Commission and enclosed herewith for the use of the corporation, as speci¬ 
fied below in paragraphs against which is marked upon the margin the 
typewritten letter "X". 


A blank prepared under the provisions of Section 167 of the 
Constitution of Virginia and Section 3788, Cdde of Virginia, 
1919, upon which a statement of the financial plan of stock * 
X to be issued should be made and lodged with the Commission, 
and acknowledgment thereof received by the corporation from 
the Commission, before any stock is actually Issued. 

A blank for report pursuant to Section 3820, Code of Virginia, 
1919, with the law printed upon the back of the blank, re¬ 
quiring same to be made to the Commission upon the organiza- 
x tion of the corporation, and within thirty days after the 
time appointed for the election of officers and directors 
annually thereafter. This report must be filed as soon as 
the corporation is organized, whether the officers or direc¬ 
tors, as shown in the charter, are changed or not. 


There is also enclosed Circular No. 5 giving in full Sec¬ 
tion 3854, Code of Virginia, 1919, and where all officers 
and directors of the corporation, as shown in the charter, 
are non-residents of the city or county in which the prin- 
x cipal office of the corporation is to be located, blanks in 
duplicate are also enclosed for the written power of attor¬ 
ney required to be executed and filed in accordance with 
the above mentioned section, before the corporation com¬ 


mences business. 




Clerk of the Commit - *-*on. 


To Mr. Daniel T. Wright, Atty., 

Beal Bstate Trust Bldg., 
Washington, D. C. 


U S. BOARD OF TAX APPEALS J 
DIV. /-V. DOCKET ‘lSjWj. 

AbWiTTED m CVIDFNOt / ' 
r'Vrfl HJ.'Jl & 

Exi}ii)i T'*r- 

RFSPOVOEi/T'S 


fry/ 

\\ ^ 

& 


157382—33. (Face p. 55.) 




DAVID BURNET VS. HARRY WARDMAN j 56 

in the current business of the company, while the board is not in 
session. 

The secretary was authorized and directed to procurb a corporate 
seal and the proper corporate books. 

Upon motion duly made and seconded, it was resolved that the 
treasurer be, and he hereby is, authorized to open a Tjafik account in 
behalf of the company with such banks as in his judgment will be 
for the interest and welfare of the corporation. It was further re¬ 
solved that until otherwise ordered said banks bb, and hereby 
105 are, authorized to make payments from the fund^ of this com¬ 
pany on deposit with them, respectively, upon 4nd according 
to the check of this company, signed by any two of the following 
officers of the corporation, viz: President, vice president, ana 
treasurer. 

Upon motion duly made and seconded, and by the affirmative vote 
of all present , it was resolved that Gardner L. Boothe j be, and he is 
hereby, appointed the agent of this company, upon ^hom process 
against this company may be served in the State ojp Virginia in 
accordance with the laws of the State of Virginia upon that sub¬ 
ject. Daniel Thew Wright was elected attorney for the company. 

Upon motion duly made and seconded, it was resplved that the 
principal office of the company be established and maintained in the 
city of Alexandria, State of Virginia, and that meetings of the 
board of directors or stockholders from time to time may be held at 
the said place, or at such place in the city of Washington, D. C., or 
elsewhere as the board of directors shall from time to i time order. 

Upon motion duly made and carried it was resolved that the 
proper officers of this company be, and they are hereby, authorized 
and directed in behalf of the company, and under its corporate seal 
or otherwise, from time to time make and file any and all certificates, 
statements, reports, or other written instruments required by law 
to be filed in any State wherein the same should be filed. The secre¬ 
tary shall cause to be made and filed in the appropriate office of the 
Commonwealth of Virginia such reports of officers, jlirectors, etc., 
as are required by the laws of the Commonwealth. 

Mr. Hobbs was, upon motion duly carried, appointed a committee 
to prepare and submit to the directors proper and suitable by-laws 
for the government of the corporation and its affairs;. Mr. Hobbs 
reported the following by-laws, which on motion wer| unanimously 
adopted. 

By-laws 


(Thereafter follows in detail the by-laws adopted,] the substance 
of which is immaterial to this proceeding.) 

*****<>♦ 

There being no further business, the meeting, on motion duly sec¬ 
onded and carried, adjourned to meet at Wardman Park Hotel, 
Washington, D. C., on April 25,1922, at nine o’clock p. m. 

-, President. 

Hubbert R. Quinter, Secretary . 

F4-F5 
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107 Respondent’s Exhibit H 

Respondent’s Exhibit H is a corporation income and profits tax 
return (Treasury Form 1120) covering the calendar year 1921, made 
in the name of Harry Wardman, 413 K Street Nw., Washington, 
D. C. It was signed as follows: Wardman Construction Company, 
Inc.; Harry Wardman, president, James D. Hobbs, treasurer. It 
was sworn to on the 20th 1 dav of November, 1924, before Miss Marie 
C. Eichelser, a notary public in and for the Di^rict of Columbia. 
The return states that the business is that of real estate and building 
and discloses a net taxable income of $67,461.77 after deducting divi¬ 
dends not taxable to the corporation of $38,861.55. The tax as dis¬ 
closed by this return amounted to $14,314.74. Upon this return 
there appears only the busiiiess income of Harry Wardman for the 
calendar year 1921, pursuant to his claim for classification under 
section 229 of the revenue act of 1921. 

109 Respondent’s Exhibit J 


Respondent’s Exhibit J is a brief submitted to the Commissioner 
of Internal Revenue in connection with the presentation of Mr. 
Wardman’s claim for the benefit of section 229 of the revenue act 
of 1921, for the calendar year 1921. It bears the name of Leopold 
and Rindler as representing Mr. Wardman. 

The brief contains the following statement: u Mr. Harry Ward- 
man incorporated his business on March 1st, 1922, three months and 
seven days after the passage of the 1921 act.” 

The brief has the following affidavit attached thereto: 


District op Columbia, ss: 

I, Harry Wardman, of Washington, D. C., being duly sworn, 
depose and say that I have read the foregoing facts and to the best 
of my knowledge and belief they are true and correct. 

(Signed) Harry Wardman. 


Subscribed and sworn to before me this 20th day of November, 
A. D. 1924. 


Marie C. Eichelser, 

Notary Public in and for the District of Columbia. 


My com. expires Apr. 23, 1929. 


110 


Respondent’s Exhibit K 


Respondent’s Exhibit K is an individual income-tax return (Treas¬ 
ury Form 1040) for the calendar year 1921 made by Harry Ward- 
man, an individual, 1430 K Street NW., Washington, D. C. It was 
sworn to by Mr. Wardman on the 20th day of November before 
Marie C. Eichelser, a notary public, in and for the District of Colum¬ 
bia. The return discloses a tax liability of $9,183.88. 

Upon this return there appears only the personal income of Harry 
Wardman for the calendar year 1921 pursuant to his claim for 
classification under section 229 of the revenue act of 1921. 
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RRUGRlJhiD 
NOV 24 1924 

INCOME* AX UNIT 

SFRVICE niv 


THAT HABRT * A R B M A I, of Washington, D. C. t 
Has made , constituted and appointed, sod by presents 

f '■ does sake, o institute and appoint AktHUR B> TfeOPOLP ®nd 

^MILTQH BIBPIB . 1640 Broads^, B«® York 0ity » ** Y *» bi * 
true and Lawful agents for Hi* and in His na*e, plaoe an 
stead to do mj and all acts that He migHt do in the .natter 

T7 B0.no or tax «pp£, ts i“ f * 4ju, * ln * hl * *»•«» *■* for **“' 8 ‘'" 
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exhibit. 


ity to do and perform all and every act and thing whatsoever 

-requisite and necessary to he done in and about the premises, 

‘ -^as fully, to all intents and purposes, as he might or could 


do if MramAl rrAaant 


revocation, hereby ratifying and confirming all that his said 
agent8 or their substitute shall lawfully do or cause to be 
doeo by virtue hereof* 

IX WITNESS WHEREOF, 1 have hereunto set my hand and 
•eal the twentieth day of November, in the year one thousand 


nine hundred and twenty-four. 



DISTRICT 0? COLUMBIA : as. 


Be ftKhqwn. That , on the 20th day of November, A.D., 1924, 
before aey^ Z , ^ Cp cfLf. t‘ ^ a ® otar y ?ublio ia and for the 
District or Columbia, duly commissioned and sworn, dwelling in 
the District of Columbia, personally came and appeared HARRY WARD- 
MAX, to me personally known, and known to me to be the same person 
described in and who executed the within Power of Attorney, and 
acknowledged the within Power of Attorney to be his act and 
deed • 


IX TESTIMONY WHEREOF, I have hereunto subscribed mj name 
and affixed Vf seal of office, 
written* 

NOT ART PUBLIC. 


the day and year last above 



^ I 
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111 Respondent’s Exhibit L 

Respondent’s Exhibit L is a claim for refund of income taxes filed 
by Harry Wardman covering the calendar year 1921 and claiming a 
refund in the amount of $25,420.00. The claim states as the reason 
for the allowance “ that he has filed amended returns arid brief under 
section 229 of the act of 1921 which reveals an over^issessment of 
$25,420.00.” 

The claim was sworn to and signed by Harry Wajdman on the 
6th day of February, 1926, before Marie C. Eichelser, a notary public 
in and for the District of Columbia. 

The claim was filed with the commissioner on February 9, 1926. 

112 Respondent’s Exhibit M 


In reply refer to income tax. 

Treasury Department), 

Internal Revenue Service, 

Office of the Collector, District of Maryland, 

Baltimore, Md., March 27, 1928. 

Commissioner of Internal Revenue, 

Washington, D. C. 

SAC: TMW: GEB 

In re Harry Wardman, 1430 K St. N.W., Washington, D. C. 

As requested in your letter of the 23rd instant, there is given below 
a statement of the 1921 income-tax account of the abov^-named indi¬ 
vidual as it appears on the records of this office. 

#307007, March, 1922, list. 

Total tax assessed_$46, S43.01—paid, 3/ 5/22-1-$11,710.75 

6/16/22_|_ 11,710.76 

9/19/22_|_ 11,710.75 

4/ 4/23_I- 11,710.76 

#4r-59063, 1923 list. j 

Penalty_$585.54 

Interest_ 370. 83—paid, 4/ 4/23_ 


ii 

1J 


$956.37 

There appears to be no record of any of the above payments having 
been made under protest. 

GG. Galen L. Tait, Collector. 
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113 In the Court of Appeals for the District of Columbia 

Docket No. 22348 


David Burnet, Commissioner of Internal Revenue, petitioner 

v . 

Harry Wardman, respondent 
Prcecipe for record 


To the clerk of the United States Board of Tax Appeals: 

You are requested to prepare a transcript of record to be filed with 
the Circuit Court of Appeals of the District of Columbia, pursuant 
to the review taken in the above-entitled case, and to include in such 
transcript of record copies duly certified as correct of the following 
documents: 

1. Petition. 

2. All pleadings before the board including the following: 

(a) Petition. 

(b) Answer. 

(c) Amended answer to petition. 

(d) Respondent’s notice of settlement. 

(e) Respondent’s statement of recomputation. 

3. Findings of fact and opinion of the board promulgated October 
10, 1929. 

4. Decision of the board entered October 12,1929. 

5. Order entered March 28, 1930, granting rehearing. 

6. Findings of fact and opinion of the board promulgated Septem¬ 
ber 23,1931. 

7. Final order of the board entered December 21,1931. 

8. Petition for review. 

i 

9. Statement of evidence. 

10. Praecipe for transcript of record. 

(Signed) C. M. Charest, 
General Counsel , Bureau of Internal Revenue. 


Service of copy of the within praecipe is hereby admitted this 25th 
day of November, 1932. 

' Meredith M. Daubin, 

Attorney for Respondent . 


114 United States Board of Tax Appeals, Washington 

Docket No. 22348 


Commissioner of Internal Revenue, petitioner 

v . 

Harry Wardman, respondent 
Certificate 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, do 
hereby certify that the foregoing pages 1 to 113, inclusive, contain 
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and are a true copy of the transcript of record, papers, and pro¬ 
ceedings on file and of record in my office as called for by the praecipe 
in the appeal (or appeals) as above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix the seal 
of the United States Board of Tax Appeals, at Washington, in the 
District of Columbia, this 15th day of December, 1932j| 

[seal.] B. D. Gamble, 

Clerk , United States Board of Tax Appeals. 

115 United States Board of Tax Appeals 

Docket No. 22348 

Commissioner of Internal Revenue, petitioner 

vs. j 

Harry Wardman, respondent 

i 

Order enlarging time 

i 

On motion of counsel for the petitioner, it is 
Ordered: That the time for preparation of the evidence and trans¬ 
mission and delivery of the record sur petition for review of the 
above-entitled proceeding in the Court of Appeals for the District 
of Columbia be, and it is hereby, extended to October 17,1932. 

(Signed) Eugene Black, Member. 
Dated, Washington, D. C., Aug. 15, 1932. 

id. 

A true copy. Teste: j 

[seal.] B. D. Ramble, 

Clerk , U. S. Board of Tax Appeals. 

116 United States Board of Tax Appeals 

Docket No. 22348 

Commissioner of Internal Revenue, petitioner 

/ 

vs. 

Harry Wardman, respondent j 

i 

Order enlarging time 

On motion of counsel for the petitioner, it is 
Ordered: That the time for preparation of the evidence and trans¬ 
mission and delivery of the record sur petition for review of the 
above-entitled proceeding in the Court of Appeals |or the District 
of Columbia be, and it is hereby, extended to November 15,1932. 

(Signed) Logan Morris, Member. 

Dated, Washington, D. C., Oct. 12,1932. j 

id. I 

A true copy. Teste: j 

[seal.] B. D. (Gamble, 

Clerk , U. S. Board of Tax Appeals. 
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117 United States Board of Tax Appeals 

Docket No. 22348 

Commissioner of Internal Revenue, petitioner 

V8. 

Harry Wabdman, respondent 
Order enlarging time 

Upon motion of counsel for the petitioner, it is 
Ordered: That the time for preparation of evidence and for trans¬ 
mission and delivery of the record sur petition for review of the 
above-entitled proceeding by the Court of Appeals of the District of 
Columbia be, and it is hereby, extended to December 12,1932. 

(Signed) Logan Morris, Member . 

Dated, Washington, D. C., November 14, 1932. 
id. 

A true copy. Teste: 

[seal.] B. D. Gamble, 

Clerk, TJ . S. Board of Tax Appeals. 

118 United States Board of Tax Appeals 

Docket No. 22348 

Commissioner of Internal Revenue, petitioner 

V8. 

Harry Wardman, respondent 
Order enlarging time 
For cause appearing of record, it is 

Ordered: That the time for transmission and delivery of the 
record sur petition for review of the above-entitled proceeding in the 
Court of Appeals for the District of Columbia be, and it is hereby, 
extended to January 14, 1933. 

(Signed) Logan Morris, Member . 

Dated, Washington, D. C., Dec. 12, 1932. 
jd. 

A true copy. Teste: 

[seal.] B. D. Gamble, 

Clerk, U. S. Board of Tax Appeals . 
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In the Court of Appeals of the District of 

Columbia i 

i 

October Teem, 1932 ^ j 

| 

No. 5878 ! 

David Burnet, Commissioner of Internal 

Revenue, petitioner 

v. 

Harry Wardman, respondent 

ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS \ 

_ i 

BRIEF FOR THE PETITIONER ! 

OPINIONS BELOW 

i 

There were two opinions by the United States 
Board of Tax Appeals. The first (R. 10—14)1 is re- 
ported in 17 B.T.A. 866. A rehearing was granted 
(R. 16) and a second opinion (R. 15-30) was ren¬ 
dered, which is reported in 24 B.T.A. 102. This 
appeal is taken from this second opinion, hut the 
Board referred to, and incorporated by reference* 
the findings of fact set forth in the previous Report. 


2 


JURISDICTION 

This case involves an alleged overpayment in in¬ 
come taxes for the year 1921 in the amount of $22,- 
437.09 (R. 30). The appeal is taken from a deci¬ 
sion of the United States Board of Tax Appeals 
entered on December 21,1931 (R. 30). The case is 
brought to this Court by petition for review filed 
June 16,1932 (R. 31, 2), pursuant to the provisions 
of Sections 1001,1002, and 1003 of the Revenue Act 
of 1926, c. 27, 44 Stat. 9,109,110. 

QUESTIONS PRESENTED 

1. Was the taxpayer’s business organized as a 
corporation on or before March 23, 1922, so as to 
entitle him to have the net income of his business 
for 1921 taxed as a corporation within the provi¬ 
sions of Section 229 of the Revenue Act of 1921 ? 

2. Assuming that taxpayer’s business was organ¬ 
ized as a corporation on or before March 23, 1922, 
has the taxpayer availed himself of the option 
granted by Section 229 of the 1921 Act ? 

STATUTES INVOLVED 

These are given in the Appendix, pp. 19-22, 
infra. 

STATEMENT OF FACTS 

Prior to the latter part of 1921, the taxpayer had 
conducted all his affairs, including his construction 
business, as a sole proprietorship. In September, 
1921, he was informed that it would be to his inter¬ 
est financially to incorporate his activities. He ac- 
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cordingly told Ms financial manager to investigate 
the matter, and as a result counsel was employed 
to form the Wardman Construction Company, In¬ 
corporated, which was to take over all his business 
(R. 11), The attorney testified that the purpose of 
the incorporation was to secure the benefits |of Sec¬ 
tion 229 of the Revenue Act of 1921 (R. 38). That 
section provided that in order to have the benefits 
thereof the business must be organized as a 1 corpo¬ 
ration within four months after the passage of 
the Act. The Act was passed November 23, 1921, 
the four months expiring March 23,1921. j 

After some difficulties encountered as to the 
charter provisions, the papers were finally trans¬ 
mitted to the Secretary of the Commonwealth of 
Virginia, and on March 23, 1922, the charter was 
finally accepted and recorded in that office (R. 12). 

The first meeting of the incorporators of jthe new 
corporation was held on March 30, 1922 (jR. 53). 

I 

At this time the five incorporators, who w0re also 
the directors, each subscribed to one share of stock 
of a par value of $100 each, severally agreeing to 
pay on demand (R. 54). The minimum aifiount of 
capital as provided by the charter was $500 j(R. 53). 
On the same day the Board of Directors j had its 
first meeting, at which time officers were elected, 
the secretary authorized to procure a seal land the 
corporate books and to open a bank account, and 
an agent was appointed in Virginia, in conformity 
with the corporation laws of that State (R. 54—55), 
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It was not until sometime in July 1922, that the 
inventory of the assets of the taxpayer was com¬ 
pleted. It became necessary to amend the charter 
to issue a capital stock larger than that provided 
for in the original charter because it was not known 
what the value of the assets was until the inventory 
was taken. When this was done the assets of the 
taxpayer were transferred to the corporation and 
the stock issued therefor (R. 50) . l 

The taxpayer filed his tax returns for 1921 as an 
individual on March 15, 1922, and thereafter paid 
without protest four installments of tax, each of 
approximately $11,000, the last being paid on April 
4,1923, with a 5 percent penalty (R. 57). It was 
not until November 20,1924, that he made any rep¬ 
resentations to the Bureau that he desired to ob¬ 
tain the benefit of Section 229. On that date he 
filed amended returns and a claim for refund 
(R. 56). 

The Co mmi ssioner held that the corporation was 
not organized within four months of the passage 

1 The Board found that the taxpayer's assets and liabilities 
were taken over as of January 1, 1922 (R. 12). This is 
clearly in error. The Board evidently refers to the testi¬ 
mony of one of taxpayer's witnesses who testified that about 
January 1, 1922, the taxpayer offered to turn over the assets 
and liabilities to the corporation for its common stock 
(R. 41). The plan was that all the stock was to be issued to 
the taxpayer in consideration of the assets of the business 
(R. 38). But a complete inventory was necessary (R. 39) 
and this inventory was not completed until July 1922, at 
which time it became necessary to amend the charter to au¬ 
thorize the issue of additional stock (R.40). 
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of the 1921 Act and that, consequently, taxpayer 
was not entitled to the benefits of Section 229. As 
an alternative the Commissioner alleged that the 
taxpayer elected to file individual returns, I or in 
any event ratified such filing of individual returns 
by his subsequent actions and if he had ever been 
entitled to the benefit of Section 229 he had for¬ 
feited his right thereto (R. 6-7). j 

The Board held that the business was organized 
as a corporation by March 23,1922, since the char-1 
ter was lodged with the Secretary of the Coinmon- 
wealth of Virginia on that day, and under thef 

' j 

Virginia law such filing fixes the corporate birth? 

(R. 27). The Board also held that the taxpayer 

0 

neither elected to be taxed at individual rates, nor 
ratified the taxation on that basis (R. 30).; 


SUMMARY OX ARGUMENT 


The taxpayer claims the benefit of Section! 229 of 
the Revenue Act of 1921, which provides that in 
the case of the organization as a corporation on or 
before March 23, 1922, of any trade or business in 
which capital is a material income-producing fac¬ 
tor, and which was previously owned by ajn indi- 
vidual, that the income from January 1,1921, may, 
at the option of the individual, be taxed as aj corpo¬ 
ration is taxed. It is admitted that capital was a 
material income-producing factor in thijs case. 
The principal question is whether the corp orat ion 
was “organized” on or before March 23,19j22. 


I 

i 

I 




corporation here was incorporated on March 
22, its charter having been granted under the 
"Virginia laws on that day. But mere incorpora¬ 
tion is not organization. Organization is the pro¬ 
cedure, after incorporation, including the election 
of officers, issuing stock, acquiring assets, the adop¬ 
tion of bylaws and such other steps as may be neces¬ 
sary to endow the legal entity with the capacity to 
transact the legitimate business for which it was 
created. None of these things were done in this 
case until after Match 23,1922. 

The Virginia statutes specifically recognized that 
mere incorporation does not amount to organiza¬ 
tion. In any event the meaning of the word “or¬ 
ganization” must be determined from the intent 
and purpose of Section 229 of the Revenue Act, 
rather than by reference to Virginia law. In that 
section it has a limited meaning as shown from the 
context. It necessarily contemplates a completed 
organization with a conveyance to the corporation 
of the capital assets previously owned by the indi¬ 
vidual. Under the facts in this case there was no 
organization as the word is there used. 

2. Even if there were an organization the tax¬ 
payer, in filing his return on an individual basis, 
has exercised the election given him by statute and 
must abide his choice. Moreover, by subsequent 
actions he has ratified his election and at this late 
date may not change the basis of his returns. 



7 


ARGUMENT 


The business of the taxpayer was not organized! as a cor¬ 
poration within four months of the passage of the Reve¬ 
nue Act of 1921 as required by section 229 thereof 

i 

Section 229 of the Revenue Act of 1921 provides 
“That in the case of the organization as a corpora¬ 
tion within four months after the passage of this 
act of any trade or business in which capital is a 
material income-producing factor, and winch was 
previously owned by a partnership or individual, 
the net income of such trade or business frdm Janu¬ 
ary 1,1921, to the date of such organizatioji may at 
the option of the individual or partnership be taxed 
as the net income of a corporation - is- taxed 
* * The purpose of the statute was to relieve 
individuals conducting a business in which capital 
was a material income-producing factor from the 

l 

surtax rates applicable to individuals andj to make 
available to them the more favorable tjorporate 
rates, the excess-profits taxes on corporations based 
upon invested capital having been materially re¬ 
duced with the 1921 Act. j 

It is admitted that capital was a material income- 
produeingTactbr”in the taxpayer’s business both 
"before "and after ' incorporation.' The'^rihcipaT 

„ « ^ - . , , *• ' " ' * J 

question is whether the taxpayer’s business was or¬ 
ganized as a corporation within four months after 

i 

the passage of the 1921 Act. The Act wds passed 
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on November 23, 1921. The four months’ period, 
therefore, expired on March 23,1922. 

The corporation was created under the laws of 
Virginia. Section 3851 of the Virginia Code, p. 21, 
infra, provides that as soon as the charter of a pro¬ 
posed corporation “shall have been lodged for rec¬ 
ordation in the office of the Secretary of the Com¬ 
monwealth,” the incorporation “shall be a body 
politic and corporate, by the name set forth in the 
said certificate, with the powers and upon the terms 
set forth” therein. The Board held that since the 
charter in this case was lodged in the office of the 
Secretary of the Commonwealth on March 23,1922 
(R.48) (the last day of the four months’ period), 
the corporation was organized on that day. If the 
corporate birth is the test, then it must be admitted 
that the corporation was timely organized. But it 
is the Government’s position that the mere creation 
of the corporate entity is not an organization. 
“Organization” as used in reference to corpora¬ 
tions has a well understood meaning, namely, the 
election of officers, providing for the subscription 
and payment of the capital stock, the adoption of 
the by-laws, and such other legal steps as are neces¬ 
sary to endow the legal entity with the capacity to 
transact the legitimate business for which it was 
created. See 14 C.J. 152 and cases there cited. 
Thus organization comes after creation. In this 
case, nothing was accomplished by March 23,1922, 
save the mere procurement of the charter. It was 
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not until March 30,1922, after the four months’ time 
limit, that the minimum amount of stock ($500) 

I 

was subscribed for; that the by-laws were adopted; 
that books and a corporate seal was provided for; 
a bank account authorized; officers elected; or a 
State agent, as required by Virginia law, appointed. 
(R. 53-55.) It was not until months latjer, July, 

i 

1922, that the assets were turned over to the corpor¬ 
ation in exchange for its stock. (R. 40.) Thus it 
is clear that on March 23, 1922, none of the legal 
steps had been taken necessary to endow the newly 
created corporation with the capacity to transact 
business. It had not been organized. The Board 
thought that “to organize” meant “to furnish with 
organs.” (R. 27.) But on March 23, 1922, the 
only organ the corporation had was its charter. 
None of the other organs necessary to its Operation 
had been furnished. 

The Virginia statutes specificially recognize that 
the “organization” is something apart from, and 
coming after, corporate creation. Section 3778 of 
the Virginia Code, p. 21, infra, provides that until 
the minimum amount of stock is subscribed and 
until “the subscribers shall have met and organized, 
the signers of the certificate of incorporation or ar¬ 
ticles of association shall have direction of the 
affairs and of the organization of the corporation, 
* * * >> The same section further provides that 
the incorporators shall give notice “of the initial or 
organization meeting of the subscribers”! and au- 
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I 
j 

J rizes such incorporators generally to take all 
essary steps “for the purpose of perfecting the 
organisation of the corporation.” 

In the present case the provision of this section 
was carefully followed. The charter granted on 
March 23,1922, provided that the minimum amount 
of capital stock should be five shares of $100 each 
(R. 46). It was not until March 30,1922, after the 
four months’ period, that “the initial or organiza¬ 
tion meeting” was held, the minimum stock sub¬ 
scribed, officers elected, and the other steps taken to 
organize the newly created corporation. We sub¬ 
mit, under the Virginia law the corporation was not 
organized until after March 23,1922. 

However, even if we concede arguendo that the 
corporation was legally organized within the mean¬ 
ing of the corporation laws of Virginia, it is clear 
that it was not organized wit hin the meaning of 
Section 229 of the Revenue Act of 1921. It is our 
position that the word “organization” as used in 
that section has an even narrower and more re¬ 
stricted application than is generally understood 
and its meaning must be determined from the in¬ 
tent and purpose of Section 229 rather than by 
reference to the Virginia law. 

Section 229 refers to the “organization as a cor¬ 
poration * * * of any trade or business in 

which capital is a material income-producing 
factor, and which was previously owned by a part¬ 
nership or individual, * * *.” While the cor- 
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I 

poration here may have been organized fojr general 
purposes under the Virginia law, the mere lodging 
of the charter with the Secretary of the Common¬ 
wealth did not mark the organization as a corpo¬ 
ration of a trade or business in which capital was 
a material income-producing factor. On March 30, 
1922, after the four-month period, only $500 of 
capital stock (the minimum amount) had been sub- 

I 

scribed (R. 54) and even this subscription had not 
been paid. Clearly even on this later diate there 
was no business organized in which capijtal was a 
material income-producing factor. ! 

i 

/ The corporation was organized for the j sole pur¬ 
pose of taking over all the assets of the ihdividual 
jtaxpayer in exchange for all the corporate stock. 

i 

■No stock was to be sold to the public (R. $8). Sec¬ 
tion 3788 of the Virginia Code, p. 22, infra, pro- 
( vides that “before making any issue of its stock 
* * * [the corporation] shall file withj the State 

Corporation Commission a statement * * * 

■ 

setting forth fully and accurately the basis or finan¬ 
cial plan upon which such stoek and bonds are to 
be issued; and where such basis or plan includes 
services or property (other than money) received 
or to be received by the corporation, such statement 
shall accurately specify and describe in the manner 
prescribed or permitted by the commission the serv¬ 
ices and property, together with the valuation at 
•which the same are received, * * The in¬ 

ventories of the taxpayer’s assets were not pre- 
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pared until July 1922, and it was not until that 
time that the financial plan was filed with the 
Corporation Commissioner, the charter amended, 
the stock issued and the assets actually transferred. 
Until these steps were taken there was no organiza¬ 
tion of a corporation “in which capital was a ma¬ 
terial income-producing factor”. Prior to that 
time, and certainly on March 23,1922, the corpora¬ 
tion was a mere shell, having no capital. While 
as held by the Board, the corporation had power on 
March 23, 1922, to function, it could not function 
as contemplated in Section 229. It had no capital. 

Furthermore, Section 229 refers to the organiza¬ 
tion as a corporation of a trade or business in which 
capital was a material income-producing factor 
“and which was previously owned by a partnership 
or individual”, indicating that at the time of the 
organization the capital at one time owned by the 
individual must then, at that time, be owned by the 
corporation. But on March 23,1922, the taxpayer 
still owned the assets and the corporation did not 
have any capital that was previously owned by the 
taxpayer. 

If the Board is right that the mere filing of the 
charter is a sufficient organization within the mean¬ 
ing of Section 229, it would mean that a taxpayer 
could secure the benefits of Section 229 without 
ever conveying to the corporation so formed the 
assets which were material to the production of the 
income. 
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Moreover, Section 229 provides for an election 
to be taxed as a corporation “from January; 1,1921, j 
to the date of such organization.” The manifest j 
purpose of the section was to make available to in- j 
dividuals during the period mentioned a measure 
of taxation different from that ordinarily appli- 1 
cable to individuals, based upon corporate rates. It 
was intended that after this period the newly or¬ 
ganized corporation would be subject to taxation in 

I 

the usual manner. The Board thought that the 
words “date of such organization” meant the date 
of corporate creation, but they must have meant the 

i 

date of completed organization and transfer of as¬ 
sets, otherwise we would have in this case tne anom¬ 
alous situation of the corporate rates available to 
the taxpayer only from January 1, 1921, to March 
23,1922. From March 23,1922, to July 1922, dur¬ 
ing which time the assets were owned by the tax¬ 
payer and not by the corporation, the corporate 
rates would not be available to him, nor durjing that 
period would the corporation be taxed because, hav- 

I 

ing no capital, it would have no income, the income 
during that period being the taxpayer’s individu¬ 
ally. In other words, applying the Boardtheory, 

i 

we have the corporate rates applicable frpm Jan¬ 
uary 1, 1921, to March 23, 1922; individual rates 
applicable between March and July and corporate 
rates applicable thereafter. Clearly Congress 

never intended such a whimsical result. Section 

! 

229 is not to be construed to render meaningless the 
words “to the date of such organization.” 
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We submit tbat the benefits of Section 229 are 
limited to those eases wherein capital, as a material 
income-producing factor, was conveyed to the cor¬ 
poration within the four months’ period and that 
the word “organization” as used in that section 
means a complete organization with a conveyance 
of the corporation of the capital assets “previously 
owned” by the individual. 

n 

The taxpayer has exercised his option to be taxed as an 

individual and may not now recede from his choice 

Section 229 provides that “the net income of 
such trade or business from January 1, 1921, to 
the date of such organization may at the option of 
the individual or partnership be taxed as the net 
income of a corporation is taxed.” 

Thus, the statute gave the taxpayer an election. 
It is the Government’s position that, even conced¬ 
ing for purposes of argument that there was an or¬ 
ganization within the meaning of the section the 
taxpayer has exercised his election and may not 
now rescind. 

Long before filing his 1921 returns the taxpayer 
knew of the provisions of the statute here involved. 
The corporation was formed for the very purpose 
of gaining the benefits there afforded (R. 36, 
37, 41). Yet with full knowledge of this purpose 
and of the efforts made to organize before March 
23, 1922, the taxpayer filed his return on an indi- 
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vidual basis on or about March 15, 1922, ajnd paid 
the tax disclosed thereon without protesjt. The 
last payment on account of this liability was not 
made until April 4, 1923, at which time a Ipenalty. 
for failure to pay on time was added and even that 
was paid without protest (R. 57). It is time that 
the taxpayer had until March 23, 1922, <j>r eight 
days after the statutory date for filing his return, 
within which to complete his organization. Still 
Section 227 (a) of the 1921 Act, p. 19, infra, gave 
the taxpayer a right to apply for an extension of 
time for filing his return. Clearly in filing his re¬ 
turns on March 15,1922, the taxpayer had in mind 
the election afforded him in Section 229 land he 
must have known that his rights thereunder would 
be determinable within eight days thereafter. He 
could have extended the time of his period jof elec¬ 
tion by the simple expedient of applying to the col¬ 
lector for an extension of time to file his j return. 
We submit that in voluntarily filing his return on 
an individual basis the taxpayer had exercised the 

l 

election given him by the statute and is bound 
thereby. ! 

It has been repeatedly held, under the taxing 

I 

statute, that such an election is binding. jThus a 
husband and wife have the election to file sleparate 
or joint returns. Their election ceases at the time 
the returns are due and an election exercised by 
them is thereafter binding. Buttolph v. Commis¬ 
sioner, 7 B.T.A. 310, affirmed 29 F. (2^L) 695 
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(C.C.A. 7th) ; Rose v. Grant, 39 F. (2d) 340 (C.C.A. 
5th), affirming 24 F. (2d) 115; McIntosh v. Wilkin¬ 
son, 36 F. (2d) 807. This is also true where two 
corporations have the option to file separate or 
consolidated returns. The filing of separate re¬ 
turns constitutes an irrevocable election by the 
companies. Lucas v. St. Louis National Base Ball 
Club, 42 F. (2d) 984 (C.C.A. 8th); certiorari de¬ 
nied, 282 U.S. 883; Alameda Investment Co. v. 
McLaughlin, 33 F. (2d) 120 (C.C.A. 9th); Levi 
Strauss Realty Co. v. United States, 41 F. (2d) 
55 (C.C.A. 9th), certiorari denied, 282 U.S. 868. 
In Radiant Glass Co. v. Burnet, 54 F. (2d) 718, 
this Court said (p. 719) : 

The courts have uniformly held that the 
right of choice or election to file one or an¬ 
other sort of return is exercised by filing 
the return (citing eases). 

Even if the taxpayer did not exercise his election 
by filing individual returns on March 15, 1922, we 
think that his subsequent actions amounted to a 
binding ratification on his part. Having filed his 

\ 

\ return as an individual, the taxpayer paid the tax 
disclosed thereon without protest. The last pay- 

! 

■ ment was not made until April 4, 1923, at which 

! time a penalty for failure to pay on time was im¬ 
posed and even then taxpayer made no protest 

t 

(R. 57). The record indicates that it was not until 

; November 20, 1924, being two and one-half years 
after the filing of his return, that any action was 
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I 

taken toward claiming the benefit of Section 229. 
It was not until then that the taxpayer gave a 
power of attorney to Leopold and Rindler ajnd filed 
returns under Section 229 to be substituted! for the 
returns originally filed on March 15,1922 (!r. 56) ; 

i 

and it was not until 1926 that the taxpayer filed his 
claim for refund (R. 57). j 

As an administrative matter an election allowed 
a taxpayer is a privilege which can hardly be al¬ 
lowed to exist unexercised indefinitely. It would 
be impossible for the Commissioner to condjuct sys¬ 
tematic audits of returns if taxpayers are peirmitted 
to withdraw returns and file others on different 
bases at will. In United States ex rel. Greyloek 
Mills v. Blair, 293 Fed. 846, certiorari denied, 264 


Of three 
accept 


U.S. 587, the taxpayer sought, after a lapse 
years, to require the Commissioner to 
amended returns upon a different yearly basis. 
There this Court said (p. 848) : 

i 

It will be apparent, at once, that if taxpayers 
were to be permitted, several years after vol¬ 
untarily filing a return upon one basis, to 
compel the commissioner to accept j returns 
for the same period upon a different basis, 
endless and needless confusion would result, 

i 7 

and the real purpose of the law measurably 
defeated. j 

Here the original return filed by the taxpayer was 
made with complete knowledge of his rights under 
Section 229. The taxpayer continued to pay in¬ 
stallments of tax on that basis, without obligation. 
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Now, two and one-half years later he seeks to repu¬ 
diate his previous action. We submit that he made 
his choice and should abide the result. 

CONCLUSION 

The decision of the Board of Tax Appeals should 
be reversed. 

Respectfully submitted. 

Sew all Key, 

J. P. Jackson, 

Special Assistants to the Attorney General. 

C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue, 

F. L. Van Haaften, 

Special Attorney, 

Bureau of Internal Revenue, 

Of Counsel. 


April 1933. 


APPENDIX 


REVENGE ACT OF 1921, C. 136, 42 STAT. 227 

Sec. 227. (a) That returns (except in the case 
of nonresident aliens) shall be made on of before 
the fifteenth day of the third month following the 
close of the fiscal year, or, if the return is made on 
the basis of the calendar year, then the return shall 
be made on or before the 15th day of ! March. 
* * * The Commissioner may grant a treason¬ 
able extension of time for filing returns whenever 
in his judgment good cause exists and shall keep a 
record of every such extension and the reason 
therefor. j 

Sec. 229. That in the case of the organization as 
a corporation within four months after the passage 
of this act of any trade or business in which j capital 
is a material income-producing factor, and which 
was previously owned by a partnership or indi¬ 
vidual, the net income of such trade or lousiness 
from January 1,1921, to the date of such organiza¬ 
tion may at the option of the individual ofr part¬ 
nership be taxed as the net income of a corporation 
is taxed under Titles II and III; in which event 
the net income and invested capital of such trade 
or business shall be computed as if such corpora¬ 
tion had been in existence on and after Janjuary 1, 
1921, and the undistributed profits or earnings of 
such trade or business shall not be subject} to the 
surtaxes imposed in section 211, but amounts dis¬ 
tributed on and after January 1, 1921, frbm the 
earnings or profits of such trade or business ac- 

(19) 
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cumulated after December 31, 1920, shall be taxed 
to the recipients as dividends; and all the provi¬ 
sions of Titles II and III relating to corporations 
shall so far as practicable apply to such trade or 
business: Provided, That this section shall not ap¬ 
ply to any trade or business, the net income of 
which for the taxable year 1921 was less than 20 
per centum of its invested capital for such year: 
Provided further, That any taxpayer who takes 
advantage of this section shall pay the tax imposed 
by section 1000 of the Revenue Act of 1918 as if 
such taxpayer had been a corporation on and after 
January 1, 1921. 

Sec. 1404. That except as otherwise provided, 
this Act shall take effect upon its passage. 

Approved, November 23, 1921, at 3: 55 p.m. 

CODE OF VIRGINIA, 1919, VOL. I 

Sec. 3849. Hoic Corporations may be formed .— 
Any three or more persons may, by executing, fil¬ 
ing, and recording a certificate as hereinafter set 
forth, associate under the provisions and subject to 
the requirements of this chapter to establish a cor¬ 
poration for the transaction of any lawful busi¬ 
ness, or to promote or conduct any legitimate ob¬ 
ject or purpose, * * *. 

Sec. 3850. What certificate to set forth .—Such 
certificate of incorporation shall set forth: 

(a) The name of the corporation, * * *. 
***** 

(d) The maximum and minimum amount of cap¬ 
ital stock of the corporation, and its division into 
shares; * * * 

* * * * 


* 
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(f) The names and residences of the officers and 
directors who, unless sooner changed by thje stock¬ 
holders, are for the first year to manage the affairs 
of the corporation. 

Sec. 3851. * * * 

As soon as the charter shall have been lodged 
for recordation in the office of the Secretary of the 
Commonwealth, the persons who signed and 
acknowledged said certificate, and such other per¬ 
sons as may be associated with them according to 
the provisions of law, or of their charter and their 
successors, shall be a body politic and corporate, by 
the name set forth in the said certificate, with the 
powers and upon the terms set forth therein, so 
far as not in conflict with law; and in addition shall 
have all the general powers and be subject to all 
general restrictions and liabilities conferred and 
imposed by this chapter and by the genejral laws 
of this State applicable thereto. * * * 

Sec. 3778. Signers of certificate of ineorporac¬ 
tion or articles of association to have charge until 
minimum amount of stock is subscribed; notice of 
initial meeting; when subscriptions, etc.\ void .— 
Until such amount of stock as the incoijporators 
may determine, not less than the minimum fixed by 
the certificate of incorporation or articles of asso¬ 
ciation, shall have been subscribed, and sujch terms 
in respect thereto as they, in the eontraejt of sub¬ 
scription, may impose, shall have been Complied 
with, and the subscribers shall have met arid organ¬ 
ized, the signers of the certificate of incorporation 
or articles of association shall have direction of 
the affairs and of the organization of the [corpora¬ 
tion, and may, in person or by proxy, tpke such 
steps as they may deem proper, not incbnsistent 
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with law, to obtain the necessary subscription to 
the stock, and may determine the form and terms of 
the stock subscription agreement and what notice, 
if any, shall be given of the opening of the subscrip¬ 
tion books. They shall give ten days’ notice of 
the initial or organization meeting of the sub¬ 
scribers to the capital stock, unless all subscribers 
are present, or represented, or notice is waived in 
writing by such as are absent, and generally may 
take all such steps as may be neeessaiy or conven¬ 
ient for the purpose of perfecting the organization 
of the corporation; * * *. 

Sec. 3788. How subscriptions to capital stock 
may be paid; liability of subscriber; financial or¬ 
ganization and disposition of stock; statement to be 
filed with the commission; penalty. —Subscriptions 
to the capital stock of any corporation may be paid 
in money, land, or other property, real or personal, 
* * * but, before making any issue of its stock 
or bonds, it shall file with the State Corporation 
Co mm ission a statement (verified by oath of the 
president or secretary of the corporation, and in 
such form as may be prescribed or permitted by 
the commission), setting forth fully and accurately 
the basis or financial plan upon which such stock 
and bonds are to be issued; and where such basis 
or plan includes services or property (other than 
money) received or to be received by the corpora¬ 
tion such statement shall accurately specify and 
describe in the manner prescribed or permitted by 
the commission the services and property, together 
with the valuation at which the same are received, 
or to be received, * * *. 
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I 

BBIS5F FOR AfnUIX 

There are two questions presented in this appeal as 
detailed in Appellant's Brief (p. 2) and they will be dis¬ 
cussed separately herein. | 

This Court is asked to interpret Sec. 229 of the Reve¬ 
nue Act of 1921, a tax relief section which is first found 
in the Revenue Act of 1913, Sec. 330 and is as follows: 

i 

Sec. 229. That in the case of the organashtiofl as a 
corporation within four months after the passage of this 
act of any trade or business in which capital is a material 
income-producing factor, and which was previously 
owned by a partnership or individual, the net income 
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of such trade or business from January 1, 1921, to the 
date of such organization may at the option of the indi¬ 
vidual or partnership be taxed as the net income of 
a corporation is taxed under Titles II and III; in which 
event the net income and invested capital of such trade 
or business shall be computed as if such corporation had 
been in existence on and after January 1, 1921, and the 
undistributed profits or earnings of such trade or busi¬ 
ness shall not be subject to the surtaxes imposed in section 
211, but amounts distributed on and after January 1, 
1921, from the earnings or profits of such trade or busi¬ 
ness accumulated after December 31, 1920, shall be taxed 
to the recipients as dividends; and all the provisions of 
Titles II and III relating to corporations shall so far 
as practicable apply to such trade or business: Provided, 
That this* section shall not apply to any trade or business, 
the net income of which for the taxable year 1921 was less 
than 20 per centum of its invested capital for such year: 
Provided further, That any taxpayer who takes ad¬ 
vantage of this section shall pay the tax imposed by 
section 1000 of the Revenue Act of 1918 as if such tax¬ 
payer had been a corporation on and after January 1, 
1921. 

This “tax relief section’ 7 was enacted for the purpose 
stated in Appellant’s Brief on page 7: 

“The purpose of the statute was to relieve indi¬ 
viduals conducting a business in which capital was 
a material income-producing factor from the surtax 
rates applicable to individuals and to make avail¬ 
able to them the more favorable corporate rates, the 
excess-profits taxes on corporations based upon in¬ 
vested capital having been materially reduced with 
the 1921 Act.” 
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While a review of the Congressional Record and Com¬ 
mittee Hearings may not indicate the exact reason for its 
enactment, yet without doubt it was intended as a relief 
measure, to correct a hardship due to the high ihcome tax 
rates falling on an individual in comparison j with the 
rates of tax on a corporation engaged in the s^me busi¬ 
ness having a comparable amount of capital invested 
therein. 

The section must be given a liberal construction in 
favor of those claiming relief thereunder in order to give 
effect to the Legislative intent. As said in iU. S. vs. 
Winn, 3 Sumn. 209, on the question of Statutoryj construc¬ 
tion : | 

| 

“The proper course in all these cases is| to search 
out and follow the true intent of the Legislature, 
and to adopt that sense of the words which har¬ 
monizes best with the context, and promotes in the 
fullest manner the apparent policy and objects of 
the Legislature.” j 

That taxing acts are to be construed liberally in favor 
of the taxpayer is established: Commissioner of Internal 
Revenue vs. Alice Updike, 281 U. S. 489; Bowers vs. 
N. Y. & Albany Co., 273 U. S. 346 and ojd Colony 
R. R. Co. vs. Commissioner, 284 U. S. 552. j 

The Court of Claims in Factor & Finance Col vs. U. S., 

| 

73 Ct. Cls. 707 affirmed by the Supreme Coiirt of the 
U. S. stated: j 

“Statutes must have a reasonable construction, 
and the language must be interpreted with reference 
to the subject matter and the general course of busi¬ 
ness to which they relate, and in such manner that 
the beneficient provisions of remedial laws may not 
be thwarted by nice technicalities not within the 
minds of the legislators. Lynch vs. j Alworth- 
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Stephens Co. 267 U. S. 364, 370; Old Colony R. R. 

Co. vs. Commissioner of Internal Revenue, 284 U. S. 

552.” 

This Court is asked to deny any relief to the Taxpayer 
under the benefit of the Act even though the Board of 
Tax Appeals, after two exhaustive hearings, found an 
overpayment in tax of $22,437.00. The Appellant herein 
admits that the tax liability of the Taxpayer for 1921 
(the year involved) computed under Sec. 229 (the relief 
section) results in an overpayment of $22,437.00. (R. 

7, 8 and 9.) The Appellant herein, prior to the filing of 
the Taxpayer's Petition with the Board of Tax Appeals 
denied the refund requested under Sec. 229 and claimed 
a deficiency or additional tax of $12,074.51. A reversal 
of the Board's findings and opinion will not only deprive 
the Taxpayer of the refund of $22,437.00 but will result 
in an additional tax liability of $12,074.51. 

QUESTION I 

DID THE TAXPAYER ORGANIZE AS A CORPORATION ON OR 

BEFORE MARCH 23, 1922? 

First let us examine Sec. 229 of the 1921 Revenue Act 
(quoted in full supra and on page 19 of Appellant's 
Brief) as applicable to Taxpayer. 

The Section so far as pertinent to the present inquiry 
merely requires that the Taxpayer “organize as a cor¬ 
poration on or before March 23,1921, his business” (other 
conditions precedent to relief set out in this section have 
been found by the Board to have been complied with by 
the Taxpayer and are not contested by Appellant) (Brief 
page 7—also “Question Presented” page 2-Brief). 

We contend that the words “organization as a cor¬ 
poration” as used in the statute are synonymous with 
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“incorporate” and “incorporation” and therefore con¬ 
template no more than the steps necessary to! create a 
corporation “dejure.” (See Fletcher Cyclopedia—Cor¬ 
porations Vol. 1.) j 

Compliance with the Virginia Statutes on the “or- 

___ i _ 

ganization of Corporations” in that State and issuance by 
that State of a charter to the Incorporators op. March 
23, 1922, was “the organization as a corporation” within 
the meaning of Section 229. In Morrison vs. Clarke, 24 
Mont. 515, the facts were that: j 


corpora- 
they had 


An Association (defendants) received a charter 
under Statutes of 1879. i 

Statutes of 1889 provided that all charted to spe¬ 
cial or private corporations who had failed to organ¬ 
ize before 1889 were null and void. j 
Defendant contended that they were aj 
tion under Statutes of 1879, even though j 
not commenced business, held any stockholders’ 
meetings, etc., prior to Statute of 1889. 

Plaintiff contended that defendant’s charter was 
revoked by Statutes of 1889 since by theht- own ad¬ 
mission they were not organized. The Court held— 

“Corporations formed under authority of the gen¬ 
eral laws are organized by a compliance ! with the 
provisions of general laws permitting corporations 
to be formed. A compliance with these lays results, 
of itself, in the organization of the corporations. 
Such organization has no reference to the interned 
proceedings of the corporation, such as a meeting of 
stockholders and the like; it means the formation 
or birth of the body corporate” (Italics supplied.) 

j 

The Appellant when this question was before the Board 
of Tax Appeals attempted to make capital of the recorded 
minutes of the meeting of the stockholders and directors 


i 
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dated March 30, 1922, contending that these minutes 
show that the internal affairs of the corporation were not 
complete until March 30, 1922. 

The Taxpayer contends that these minutes were mere 
formalities and that the internal affairs were complete 
on March 23, 1922, at the moment the charter was is¬ 
sued; since everything stated in these minutes had pre¬ 
viously been done legally and actually when the charter 
was issued, namely: 

Exhibit 1, page 3 (R. 46) being certified copy of 
charter, reads as follows: 

“The names and residences of the officers and di¬ 
rectors, who, unless sooner changed by the stock¬ 
holders, are for the first year to manage the affairs 
of the corporation, are as follows: 

“President, Harry Wardman, Washington 
“Vice-President, Thomas P. Bones, Washington 
“Treasurer, James D. Hobbs, Washington 
“Secretary, Hubbert R. Quinter, Washington 

“The directors are as follows: 

“Harry Wardman, Washington 
“Thomas P. Bones, Washington 
“James D. Hobbs, Washington 
“Hubbert R. Quinter, Washington 
“Daniel Thew Wright, Washington” 

So referring to Morrison vs. Clark, supra, it appears 
that not only had the Wardman Construction Company, 

Inc., been “organized” by March 23, 1922, when the re¬ 
quirements of the Statutes of Virginia were fully com¬ 
plied with, but in addition even the internal proceedings 
of the corporation were complete, in that directors and 
officers had been named and qualified to serve for the 
first year. ^ 
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Sec. 3851 of the Virginia Code under which section the 
charter was issued on March 23,1922 is as follows: j 
“As soon as the charter shall have been lodged! for 
recordation in the office of the Secretary of the Common¬ 
wealth, the persons who signed and acknowledged . said 
certificate, and such other persons as may be associated 
with them according to the provisions of law, dr of 
their charter and their successors, shall be a body politic 
and corporate, by the name set forth in the said cer¬ 
tificate, with the powers and upon the terms set forth 
therein, so far as not in conflict with law: and in addition 

i 

shall have all the general powers and be subject to all 
general restrictions and liabilities conferred and imposed 
by this chapter and by the general laws of this State ap¬ 
plicable thereto. * . * *” j 

The acts done by the incorporators and by the State of 
Virginia in issuing a charter within the four months 
period, gave the powers to certain persons defined therein 
to act as directors and officers and to “manage the affairs 
of (see Exhibit 1, page 3 (R. 46)) the Wardman (Con¬ 
struction Company, Inc.,” and these acts and things!done 
were more than sufficient to satisfy the defined meaning 
of the words “organize” and “organization” as set out in 
the Pennsylvania and Missouri cases below. 

“The term ‘organized’ when used in reference to 
the organization of a corporation, applies to the act 
of the officers in being appointed. It is then fur¬ 
nished with organs, endowed with capacity for the 
functions of life, and qualified for the exercise of 
its appropriate functions. This is the sense in which 
the word ‘organized’ is used in statutes providing for 
the incorporation of companies for various! pur¬ 
poses.” (Commonwealth vs. Wm. Man Coi, 150 
• Pa. 64.) i 

' i 

Again in Warren vs. Barber Asphalt Pav. Co., 115 Mo. 


572, the Court said “organize” means to form with suit¬ 
able organs. 

Further we find that in Minnesota the mere issuance 
of the charter satisfies the term “organizing.” 

“Organizing a county is the vesting the people of 
such territory with corporate rights and powers.” 
(First Natl Bank of Detroit vs. Board of Beltram 
County Comm., 77 Min. 43.) 

Courts are frequently called upon to determine the 
scope of the word “organization” in contracts of sub¬ 
scription to corporate stock where the subscriber agrees 
to pay the whole or a part of his subscription on the 
“organization” of the corporation and they universally 
hold that when a corporation de jure comes into legal 
existence, the corporation is organized: 

“Under such circumstances it means when every¬ 
thing necessary to the formation of a corporation 
de jure has been done.” Capps vs. Hastings Pros¬ 
pecting Co. (40 Nebr. 470.) 

and in a New York case the Court said: 

“A corporation was organized within the meaning 
of such a contract when there had been ‘such acts 
and doings among the associates, as should form and 
set on foot, in practical existence, a body in which 
they should have rights and to which they would 
owe obligations and through which they should 
possess rights/ ” Childs vs. Smith, 46 N. Y. 34. 

The Supreme Court of the United States in W. L. 
Wells Company vs. Gastonia Cotton Mfg. Co., 198 U. S. 
S. C. R. 177, on a question concerning the incorporation 
of the Wells Company under the laws of Mississippi and 
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whether it had been organized so as to entitle it to sue in 
its corporate name, held: [ 

“Incorporators under a charter which declares 
that they ‘are hereby created a body politic and cor¬ 
porate' become a corporation under th0 laws of 
Mississippi for the purpose of suing and joeing sued 
in the Federal courts as a citizen of that state upon 
the approval of such charter by the governor, and 
the certification of such approval by the secretary of 
state, under the great seal of the statej although 
there has been no compliance with the Subsequent 
provision of the charter conferring the power to 
commence business when a certain proportion of the 
capital stock shall be subscribed and pai(J for.” 

| 

The restrictions appearing in the Mississippi Statute 
regarding stock subscription and payment for stock before 
commencing business are not found in the Virginia Stat¬ 
utes, Sections 3849, 3850, 3851, 3778 and 3788 (jail infra); 
the Virginia statute (Sec. 3788) merely provides that the 
financial plan for the issuance of stock shall b0 filed with 
the Corporation Commission “ before making any issue 
of its stock” Compliance with Section 3788 is not a con¬ 
dition precedent to corporate organization or doing busi¬ 
ness as a corporation but merely places certaiij duties on 
the corporation and provides a penalty by way of a fine 
to be levied against the corporation for failure to comply 
therewith; and gives an option to relieve stockholders of 
personal liability, if the section 3788) is complied with; 
if not complied with the stockholders are personally liable 
to creditors. Compliance with this section after organiza¬ 
tion of the corporation will relieve those paying for stock 
with property other than money from all common law 
liability. I 
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The Board found as a fact (R. 11) the following: 

“In September, 1921, petitioner decided to incor¬ 
porate his business and requested James D. Hobbs, 
his financial manager, to arrange the details. Coun¬ 
sel was employed and the legal details incident to 
the corporation were handled by him. Prior to in¬ 
corporation counsel investigated the laws of the va¬ 
rious States and concluded that for petitioner's pur¬ 
poses the laws of the State of Virginia were prefer¬ 
able. 

“On or about January 1, 1922, the incorporators 
of the Wardman Construction Company, Inc., met 
in counsel's office to discuss the plan of incorporat¬ 
ing the petitioner's business . This meeting was at¬ 
tended by the petitioner, Thomas P. Bones, engi¬ 
neer for Wardman, James D. Hobbs, Wardman's 
business manager, Hubbert R. Quinter, and Daniel 
Thew Wright, petitioner's counsel, the first four 
named individuals being the incorporators. It was 
agreed that the incorporators would organize the 
corporation for the purpose of taking over the Ward- 
man business and the Wardman interests, and to 
avail themselves of the advantage of the internal- 
revenue laws on the subject of taxation. No stock 
was to be sold to the public, as all of it was to be 
issued to Wardman in consideration of the assets 
and the business. The offer on the part of the peti¬ 
tioner was accepted by the incorporators and the 
details attending the formality of incorporation were 
• \ initiated. The original offer and acceptance was 
oral, as petitioner was dealing with his business as¬ 
sociates, but later the proposition was reduced to 
writing." (Italics supplied.) 

/ 

The Appellant claims no error in these findings, and 
incorporates them in narrative form in his “Petition for 
Review" (R. 32 second and third paragraphs) as follows: 

¥ . “The taxpayer for a number of years prior to 

1921 was engaged in a general construction and real- 
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'Election is slnply Shat it* naae iaportsj 
a choice, above bar an overt set, batmen two incon¬ 
sistent rights, either of which say be asserted at 
the will of the chooser alone * * * la all each 
cases the characteristic fact Is that one party has 
a choice independent of the assent of anyone also. 

* * * Bat the assertion of a lien by one who has 
title, so long as it is only an assertions and 
nothing sore, is merely a aistake. It does not jwr* 
port to be a choice, and It esnnot be one, because 
the party has no right to choose* lbs dais in 
the lien suit, as was said la a recent case, was not 
an election, bat an hypothesis** 31 ore© v. Hutchins 
£0® 0. S* 546* 


l 

In the whose case, claimant had sold cha tt el 
under a conditional contract of sale and instituted 
proceedings to enforce a aaterialea»*s lien based 
epon the Mistaken theory that tire title had passed t 
the purchaser. Sub soquently, he brought an action 
is replevin under the conditional sales contract, 
based upon the theory that tire title was still in 
himself. She Sop rase Court decided that he had no 
right to a materialman* s lien and that therefore the 
institution of such proceedings was not an election 
aLicfa deprived him of the right to bring a soil in 
replevin under the contract* 



•Condition* precedent to the formation » 
corporation most be diatinguiahed from conditions 
precedent to the right to engage in business after 
the corporation has bean formed* The latter are 
condition* subsequent, a noncompliance with which, 
while it may give the state a right to maintain pro 
eeedlngs to forfeit the charter, does not, in the 
absence of such proceedings, in any way affect the 
legal existence of the corporation,* Clark on 
Corporations, Page 55, 


estate business in Washington, D. C. The business 
was carried on as a sole proprietorship. In all of 
1921 the taxpayer gave consideration to the incor¬ 
porating of his business. On or about January 1, 
1922, the taxpayer and another met to discuss plans 
for incorporating the petitioner's business. This 
meeting was attended by the petitioner, Thomas P. 
Bones, James D. Hobbs, Hubbert R. Quinter and 
Daniel Thew Wright. At this meeting it was agreed 
that the incorporators would organize the corpora¬ 
tion for the purpose of taking over the Wardman 
business and the Wardman interests. No stock was 
to be sold to the public, as all of it was to be issued 
to Wardman in consideration of the assets and the 
business. The offer on the part of the petitioner 
was accepted by the incorporators and certain steps 
taken toward the obtaining of a charter." | 

The Appellant's only claim of error in the Findings of 
Fact by the Board are as stated in his Brief (page 4 and 
note 1) as follows: 


“The Board found that the taxpayer's assets and 
liabilities were taken as of January 1, 1922| (R: 12). 
This is clearly in error. The Board evidently re¬ 
fers to the testimony of one of taxpayer's witnesses 
who testified that about January 1, 1922, the tax¬ 
payer offered to turn over the assets and liabilities 
to the corporation for its common stock (R. 41).'' 

j 

The Board was not in error in finding that: j 

“The assets and liabilities of Harry Wardman 
were taken over (by the corporation, Wardman Con¬ 
struction Co., Inc.) as of January 1,1922." j (R. 12.) 

This finding is supported by the following evidence all 
of which is found in the Record now before this Court, 
and there is nothing in contradition. 
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James D. Hobbs, Wardman's financial man and later 
Treasurer of the newly formed corporation, testified (R. 
41) as follows: 

“I recall having a conference on or about January 
1, 1922, in the office of Judge Wright, in which were 
present myself, Judge Wright, Mr. Wardman and 
Mr. Bones. At this meeting it was brought out that 
we had no audit as of December 31,1921, but we did 
have an audit for reference as of June 3, 1921, and 
Mr. Wardman offered to turn over all of the assets 
and liabilities shown on that statement, subject to 
change of the ordinary course of business of the fol¬ 
lowing six months, to the corporation for its com¬ 
mon stock. No written offer was entered into at the 
time of this meeting of January 1, 1922. This offer 
made at this meeting by Mr. Wardman was oral, 
because we had nothing to base a written one on. 

“The incorporators told Mr. Wardman, after he 
had made the oral offer to them on January 1, 1922, 
in Judge Wright's office, that they would accept the 
offer and turn over the common stock.” Harry 
Wardman testified as follows (R. 36): 

“* * * give me the common stock of the corpora¬ 
tion and we will organize into a new company, and 
I will turn the assets over to the new corporation. 
We went on with this organization, and about Jan¬ 
uary 1,1922,1 think it was, we met in Judge Wright's 
office to form this organization. Then I did not hear 
anything about it until just a few days before the 
time would expire for us to have the papers filed, 
when Mr. Hobbs came to me and said ‘Mr. Ward- 
man, in order to get the benefit of this corporation, 
we have to have those papers at Richmond in the 
next two or three days, and I wish you would sign 
this paper,' which I did. I don't know anything else 
about it. The proposition I made to Mr. Hobbs 
and the associates on or about January 1, 1922, in 
Judge Wright's office was about as follows: It was 
for the organization of the new company. The 




offer was made to them that they should bd one of 
the company and that each of them should be con¬ 
nected with the company. The assets andj liabili¬ 
ties were to go into the corporation. The proposed 
company was to be called the Wardman Construc¬ 
tion Company. I 

“By Mr. Daubin: . j 

“Q. Do you know whether or not any! change 
was made in the books of account in yoiir book¬ 
keeping department?” j 

“A. There was not any change made. We just 

went right along just the same.” ! 

“The document that you have just handed me is 
the 1922 corporation income-tax return j of the 
Wardman Construction Company, in which are in¬ 
cluded the profits for the entire year 192^ of the 
business. The profits were included in the Corpora¬ 
tion return because we were a corporatiori. I did 
not file any other return for the year 1922 for this 
business that I turned into the corporation.” 

Daniel Thew Wright, Counsel for the incorporators 

and later General Counsel for the new corporation, testi¬ 
fied as follows (R. 38): j 

“* * * the plan was to organize a corporation for 
the purpose of taking over the Wardman business, 
the Wardman interests, and to avail themselves of 
the advantage of the internal revenue law on the 
subject of taxation. No stock was to be sold to the 
public; the assets were to be turned over to the cor¬ 
poration by Mr. Wardman, and all of the stock was 
to be issued to him, in consideration of the assets 
of the business. Mr. Wardman said to M[r. Hobbs 
something to this effect. 'Well that is CJ1 right, 
Jimmie; that is the way we understand jit.’ Mr. 
Hobbs said, 'That is the best plan.’ They all as¬ 
sented to it.” ! 

! f 

There was introduced in evidence over objection of the 
Appellant (Commissioner) herein (R. 40 and 41) as 
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Taxpayer’s Exhibit No. 3, the 1922 corporation return 
of Wardman Construction Company, Inc. This return 
is now in the Record at R. 49, 50, 51 and 52 and photo¬ 
stats attached at R. 49. 

This return on first page states: 

“Date of incorporation—January 1, 1922” 

which is intended to indicate that the beginning of the 
tax accounting period of the new corporation was Jan¬ 
uary 1, 1922. 

Further an examination of the photostat of Page 3 
of this return (R. 49) Sch. K “Balance Sheet of Begin¬ 
ning of taxable year” i.e., January 1, 1922, indicates that 
it is identical with the Balance Sheet of Harry Ward- 
man as of December 31, 1921, attached to this return 
(R. 52) with the following exception: 

Real Estate on Corporation 
Balance Sheet at January 
1, 1922 . $2,167,986.71 

Stocks & Bonds on Corporation 
Balance Sheet at January 

1, 1922 . 1,100,989.80 

Total .$3,268,976.51 

Real Estate on Harry Wardman 
Balance Sheet as of Dec. 

31, 1921 _ $1,837,563.87 

Stocks & Bonds on Harry Wardman 
Balance Sheet as of Dec. 

31, 1921 . 326,993.28 


Increase 


Total 


14 


$2,164,557.15 

$1,104,419.36 











This appreciation of these assets was made when they 
were acquired by the corporation to provide foil the capi¬ 
tal stock issued. To continue the comparison of these 
balance sheets: j 

Net Worth of Harry Ward- I 

man as of Dec. 31, 1921 

(R. 52) ... $ 218,926.59 j 

Add: Increase in assets as 
above by corporation on 
Jan. 1, 1922 . 1,104,419.36 j 

Total . $1,323,345.95 

which amounts equal the capital and contributed surplus 
of the new corporation as of Jan. 1, 1922, as shown by 
balance sheet (R. 49 photostat)— 

, 

Item 17—Capital Stock— 

Common . $1,100,000.00 

Item 19—Surplus. 223,345.95 

Total—same as above. $1,323,345.95 

Thus from this analysis of the evidence before the 
Board it appears that the assets and liabilities! of Harry 
Wardman at the close of business in 1921 are j the same 
in amount and item (with exception of appreciation) as 
those of the corporation at beginning of 1922; which 
documentary evidence together with the testimony of 
James D. Hobbs, Harry Wardman and Daniel Thew 
Wright (all supra) was the basis for the finding of fact 
by Board (R. 12). j 

i 

i 

i 

“The assets and liabilities of Harry jWardman 
were taken over as of January 1, 1922.” 
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The Appellant claims this finding is erroneous—how¬ 
ever, we find in the Record no evidence or testimony to 
contradict that reviewed herein which supports the 
Board’s finding. 

The Appellant’s brief (p. 11) states that the original 
stock subscription of $500.00 “had not been paid on Mar. 
30th.” 

There is no such evidence in the Records; it appears 
(R. 53) that at the director’s meeting held on Mar. 30th, 
the Secretary certified that this subscription “has been 
paid in cash and is on hand subject to the order of the 
Board of Directors.” 

The Appellant has misconstrued the subscription docu¬ 
ment (R. 54); it is historical in effect and as appears 
from the minutes of incorporators (R. 53) was presented 
as such at this meeting; with the further fact that the 
subscriptions had been paid in cash as reported by the 
secretary. 

The Appellant’s brief (pp. 10, 11 and 12) states that 
“while the corporation here may have been organized 
for general purposes under the Virginia law, the mere 
lodging of the charter with the Secretary of the Com¬ 
monwealth did not mark the organization as a corpora¬ 
tion of a trade or business in which capital was a material 
income-producing factor” (Italics Appellant’s.) Sec¬ 
tion 229 permits no such construction, the phrase “of any 
trade or business in which capital is a material income- 
producing factor” relates to the question of whether the 
capital was a material income-producing factor of the in¬ 
dividual trade or business—then in this Section 229 ap¬ 
pears a comma and the following “and which [trade or 
business—not capital as claimed by Appellant] was pre¬ 
viously owned by a partnership or individual” (words in 
brackets ours). 
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In other words, in addition to the three essential re¬ 
quirements for relief under this Section, as Retailed by 
the Board in its opinion (R. 21) (1) Capital for 1921 
must be a material income-producing factor (2) An or¬ 
ganization as a corporation (3) Net income must be more 
than 20 per centum of the invested capital for 1921— 
the Appellant would add another requirement that— 
capital must be a material income-producing factor to 
the new corporation. (Brief pp. 11, 12, 13 and 14.) 

This added requirement was not only not found by the 
Board (R. 21) to be contained in Section 22& but is in 
fact inconsistent with the statement in Appellant’s Brief 
(p. 7) wherein the statement is made: 

“It is admitted that capital was a material income- 
producing factor in the taxpayer’s business both be¬ 
fore and after incorporation” 

and also in the statement of evidence (R. 
lowing is found: 

“Further evidence adduced at the hearings and 
findings of fact of the board not herein contested 
were to the effect that (1) the net income of the 
trade or business of the taxpayer for the taxable year 
1921 was greater than 20 per cent of its invested 
capital for such year and (2) that capital was a 
material income-producing factor in Wardman’s 
trade or business prior to the incorporation in 1922.” 

A review of the facts as found by the Board in support 
of its opinion is as follows: j 

1. Taxpayer’s business was a general construction and 
real estate business in Washington, was carried on as a 
sole proprietorship and capital was a material income- 
producing factor (R. 11). 


43-44) the fol- 
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2. In September, 1921, taxpayer decided to incorporate 
his business (R. 11). 

3. January 1, 1922, taxpayer had a meeting in the 
office of his attorney, Daniel Thew Wright, with certain 
of his employees, one Thomas P. Bones, James D. Hobbs 
and Hubbert R. Quin ter, who were to act as incorporators 
of his business and did so act (R. 11) and who accepted 
a proposition from the taxpayer to organize a corporation 
to take over his business and issue all the stock to the 
taxpayer (R. 11). 

4. The State of Virginia, after application from these 
incorporators on March 20, 1922, issued on March 23, 
1922, a charter to the Wardman Construction Company, 
Inc. (R. 44 to 49) in which charter the taxpayer and his 
employees were designated and empowered as the officers 
and board of directors of the new corporation effective 
Mar. 23, 1922, (R. 46) and as stated in the charter, these 
individuals, consisting of the taxpayer and his employees, 
were to manage the affairs of the corporation for the 
first year unless sooner replaced; the minutes of March 
30, 1922, merely confirmed these individuals as officers 
and directors all of whom by signing the incorporating 
papers on March 20,1922, had expressed their acceptance 
of the appointment and had been appointed by the State 
of Virginia on March 23, 1922, on date of issuance of 
charter all within the four months period prescribed by 
Sec. 229. 

The Board in its opinion (R. 24) stated: 

“Likewise, in view of the general powers given to 
corporations under the said enabling statutes (Vir¬ 
ginia) the incorporators were perfectly capable of 
transacting the construction company’s business 
without the necessity of formal minutes showing the 
action of the stockholders in turning over the peti- 
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tioner’s business and assets to the officers and direc¬ 
tors.” 

i 

■ 

5. The Board also found the “assets and liabilities of 

Harry Wardman were taken over by the corporation as 
of January 1, 1922” (Appellant claims error in tjhis find- 
ing). J 

6. The Board interpreted Section 3788 of thej Code of 
Virginia and compliance therewith as not being j a condi¬ 
tion precedent to the organization of a corporation under 
the laws of the State of Virginia (R. 23 and 24) as pro¬ 
vided by Sections 3850 and 3851 of the Virginia Code. 

The Appellant relies on the requirement of Section 
3788 of the Virginia Code as to filing the financial plan 
for the issuance of stock, and the fact that such a state¬ 
ment had not been filed with the State Corporation Com¬ 
mission by March 23,1922, as showing the Appellee (tax¬ 
payer’s) organization was unperfected on March |23,1922. 

To summarize it appears that the taxpayer, being the 
sole owner of the individual business, decidesj in Sep¬ 
tember, 1921, to incorporate this business, the pjan being 
to issue all the capital stock to himself for his net assets; 
he directs his own existing employees to act together with 
him as the incorporators and to be the officers and 
directors of the new corporation; the assets and ^abilities 
of the individual business are accepted on Jajnuary 1, 
1922, by the incorporators who agree to give in Exchange 
the capital stock of the new corporation; the corporation 
named for the taxpayer is in legal existence within the 
four months’ period as prescribed by Sec. 229 (relief sec¬ 
tion) with officers and directors who have the specific 
power conferred upon them by State of Virginia of 
“managing the affairs of the corporation” andj the new 
corporation, through its incorporators, acquires the assets 


and liabilities as of January 1,1922, yet, notwithstanding 
all this, the Appellant claims that the taxpayer has not 
“organized his trade or business as a corporation within 
the four months’ period” and attempts to distort the 
words of Section 229, by introducing conditions incon¬ 
sistent with the context thereof and which conditions if 
added to the section would nullify the very intent of 
Congress “to relieve individuals conducting a business in 
which capital was a material income-producing factor 
from surtax rates and make available the more favorable 
corporate rates.” 

QUESTION H 

The Appellant presents another question (Brief p. 2): 

“2. Assuming that taxpayer's business was 
organized as a corporation on or before March 
23, 1922, has the taxpayer availed himself of 
the option granted by Section 229 of the 1921 
Act?" 

The Board in its opinion (R. 15) held: 

“Petitioner filed his individual income tax return 
for 1921 on or about March 15, 1922; thereafter, 
and on March 23, 1922, the State of Virginia issued 
a charter incorporating his business. Held, that at 
the time petitioner filed his return he had no elec¬ 
tion under section 229 of the 1921 act, because at 
that time there was but one taxable entity in exis¬ 
tence.” 

HOW CAN ONE HAVE A RIGHT OF “ELECTION/’ WHEN 
THERE ARE NOT TWO ALTERNATIVES FROM WHICH TO 

CHOOSE? 

Webster's International Dictionary gives the following 
definitions: 

Election—(Law)—“The choice, made by a party, 
of two alternatives, by taking one of which, the 
chooser is excluded from the other.” 
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Option—“The power of choosing; the right of 
choice or election; an alternative.” 

On March 15, 1922, Harry Wardman had not com¬ 
pleted the organization of his business as a corporation, 
final completion being March 23, 1922. Therefore, at 
time of filing original individual return “onj or before 
March 15,” and computing tax at ordinary rates there 
was no option or election available to taxpayer; the law 
required him to file an individual return by March 15th. 

Section 229 of the 1921 Act is a relief section, granting 
special rates of tax to individuals who satisfy its premises. 
The section does not refer to elections as to certain re¬ 
turns as found in the statutes regarding joint! returns of 
husband and wife, or to choice of accounting ijnethods in 
filing consolidated returns by corporations but Section 
229 is similar to the capital gain relief section (Section 
206-B) in that merely a special rate of tax is provided 
for the same previously ascertained income. 

Wardman's individual return was due March 15, 1922, 
and had he not filed it, he would have been delinquent 
under the law and subject to a fine and penalty as pro¬ 
vided by Section 1311, Revenue Act of 1921, also Section 
3176-R. S. 


To accept the position of Appellant as correct would in 
fact shorten the four months period for incorporating, 
as defined by Section 229, by eight days. Since the four 
months period runs to and includes March 23, 1922, then 
all individuals (including Wardman) who filed timely in¬ 
dividual returns at ordinary rates would be denied relief 
if they completed their incorporation between! March 15 
and March 23, 1922. ] 

i 

The language of the section reveals no intention to 
restrict the time of making application for relief- 
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The decision of the Board and Courts cited by the 
Appellant in his brief regarding the election by husband 
and wife under joint return sections are not in point in 
interpreting Section 229, neither are the decisions under 
the consolidated return sections since in both of these 
special cases we have (1) admittedly two courses open to 
be followed one of which is mutually exclusive of the 
other (2) More or less detailed accounting questions in 
consolidating income and deductions and arriving at tax¬ 
able net income (3) A computation of tax on an amount 
of income different than if the other course had been 
followed (4) The filing of a special return or form. 

Section 229 states merely that the corporate rates shall 
be applied to the individual's income if certain conditions 
exist, it does not deal with either the election concerning 
consolidation of income and deductions, or the use of 
certain returns, but it is analagous to Section 206-B of 
1921 Act (Capital Gain Section) about which the Board 
said in Appeal of Hoey, 4 B. T. A. 1043: 

“The Act of 1921 does not restrict the time of 
election to be taxed under the capital gain section. 
* * * the capital gain provision is still available to 
him to the extent it may be applicable.” 

The Commissioner of Internal Revenue, in all of his 
own numerous rulings on the Capital Gain Section, al¬ 
ways has permitted amended returns to change the origi¬ 
nal basis, and further, by his own interpretations of 
Section 229, has always permitted amended returns. 

While the previous rulings of the Commissioner on 
Sections 206 and 229 as to the interpretation of the “op¬ 
tions” and “elections” permitted therein are not con¬ 
clusive on these questions, they do point toward the only 
ultimate conclusion, i.e., subject only to the statute of 
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limitations, relief can be claimed under Section 229 at 

i 

any time. And in this particular case, Harry jWardman 
did not make an election under Section 229 at time of 
filing original form 1040 on March 15, 1922, siijce at that 
time he was not eligible to claim the privileges of Sec¬ 
tion 229, and had no right of choice as to whether his in¬ 
come should be taxed at ordinary rates or corporate rates. 

The Appellant's claim of ratification by the taxpayer 
of the tax calculation and return income batis by the 
payment of the tax liability as shown on return filed 
March 15, 1922, is unsound since the collector's letter 
(R-57) states that there was assessed in March, 1922, 
a tax liability of $46,843.01 being the sam|e amount 
shown by taxpayer on the return he filed about March 
15, 1922 (Joint Ex. F-7 attached at R-53). jWardman 
was required by statute, to pay this amount in full not 
later than Dec. 15, 1922, or be subjected to the penal¬ 
ties of Section 250, Revenue Act of 1921. Therefore the 
filing of the individual return Form 1040 by the tax¬ 
payer on March 15, 1922, with the tax calculalted at the 
normal and surtax rates applicable to individuals and 
the subsequent payment of the assessed tax liability 
were merely the discharging of the duties placed on the 
taxpayer by the revenue laws and can not be now held 
to be either the exercising of any option to forego the 
benefits of a lower tax liability and relief undjer Section 
229 or the ratification of an option or election to be 
excluded from this relief. 

That the decision of the U. S. Board of Tax Appeals 
should be affirmed is 

Respectfully submitted, 

Daniel Thew Wright, 

Meredith M. Daubin, 

Attorneys for Appellee. 
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APPENDIX 


Revenue Act of 1921, C. 136,42 Stat. 227 

Sec. 229. That in the case of the organization as a 
corporation within four months after the passage of this 
act of any trade or business in which capital is a material 
income-producing factor, and which was previously 
owned by a partnership or individual, the net income 
of such trade or business from January 1, 1921, to the 
date of such organization may at the option of the indi¬ 
vidual or partnership be taxed as the net income of 
a corporation is taxed under Titles II and III; in which 
event the net income and invested capital of such trade 
or business shall be computed as if such corporation had 
been in existence on and after January 1, 1921, and the 
undistributed profits or earnings of such trade or busi¬ 
ness shall not be subject to the surtaxes imposed in section 
211, but amounts distributed on and after January 1, 
1921, from the earnings or profits of such trade or busi¬ 
ness accumulated after December 31, 1920, shall be taxed 
to the recipients as dividends; and all the provisions of 
Titles II and III relating to corporations shall so far 
as practicable apply to such trade or business; Provided , 
That this section shall not apply to any trade or business, 
the net income of which for the taxable year 1921 was less 
than 20 per centum of its invested capital for such year: 
Provided further, That any taxpayer who takes ad¬ 
vantage of this section shall pay the tax imposed by 
Section 1000 of the Revenue Act of 1918 as if such tax¬ 
payer had been a corporation on and after January 1, 
1921. 

Sec. 250. (a) If any installment is not paid when due, 
the whole amount of the tax unpaid shall become due and 
payable upon notice and demand by the collector. 


24 


(e) If any tax remains unpaid after the date When it is 
due, and for ten days after notice and demand by the 
collector, then, except in the case of estates pf insane, 
deceased, or insolvent persons, there shall be added as 
part of the tax the sum of 5 per centum on the amount 
due but unpaid, plus interest at the rate of 1 per centum 
per month upon such amount from the time it became 
due. 

Sec. 1311 (RS. Sec. 3176) j 

If any person, corporation, company or Association 
fails to make and file a return or list at | the time 
prescribed by law or by regulation made under [authority 
of law, or makes, willfully or otherwise, a false <j>r fraudu¬ 
lent return or list, the collector or deputy collector shall 
make the return or list from his own knowledge! and from 
such information as he can obtain through testimony or 
otherwise. In any such case the Commissioner may, from 
his own knowledge and from such information as he can 
obtain through testimony or otherwise, make a return 
or amend any return made by a collector or deputy col¬ 
lector. Any return or list so made and subscribed by the 
Commissioner, or by a collector or deputy collector and 
approved by the Commissioner, shall be prima facie good 
and sufficient for all legal purposes. 

If the failure to file a return or list is due to sickness or 

i 

absence, the collector may allow such further jtime, not 
exceeding thirty days, for making and filing the return 
or list as he deems proper. 

The Commissioner of Internal Revenue shall determine 
and assess all taxes, other than stamp taxes, as! to which 
returns or lists are so made under the provisions of this 
section. In case of any failure to make and file a return 
or list within the time prescribed by law, or prescribed 
by the Commissioner of Internal Revenue mf the col- 



lector in pursuance of law, the Commissioner of Internal 
Revenue shall add to the tax 25 per centum of its amount, 
except that when a return is filed after such time and it is 
shown that the failure to file it was due to a reasonable 
cause and not to willful neglect, no such addition shall 
be made to the tax. In case a false or fraudulent return or 
list is willfully made, the Commissioner of Internal 
Revenue shall add to the tax 50 per centum of its amount. 

The amount so added to any tax shall be collected at 
the same time and in the same manner and as part of the 
tax unless the tax has been paid before the discovery of 
the neglect, falsity, or fraud, in which case the amount so 
added shall be collected in the same manner as the tax. 

Code of Virginia, 1919, Vol. 1 

Sec. 3849. How corporations may be formed .—Any 
three or more persons may, by executing, filing, and 
recording a certificate as hereinafter set forth, associate 
under the provisions and subject to the requirements of 
this chapter to establish a corporation for the transaction 
of any lawful business, or to promote or conduct any 
legitimate object or purpose, * * *. 

Sec. 3850. What certificate to set forth .—Such certifi¬ 
cate of incorporation shall set forth: 

(a) The name of the corporation, * * *. 

***** 

(d) The maximum and minimum amount of capital 

stock of the corporation, and its division into shares; # 

* * 


* * * * * 

(f) The names and residences of the officers and direc¬ 
tors who, unless sooner changed by the stockholders, are 
for the first year to manage the affairs of the corporation. 
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Sec. 3851. * * * | 

As soon as the charter shall have been lodged for 
recordation in the office of the Secretary of the Common¬ 
wealth, the persons who signed and acknowledged said 
certificate, and such other persons as may be associated 
with them according to the provisions of law, or jof their 
charter and their successors, shall be a body politic and 
corporate, by the name set forth in the said certificate, 

i 

with the powers and upon the terms set forth therein, so 
far as not in conflict with law; and in addition shUl have 
all the general powers and be subject to all general re¬ 
strictions and liabilities conferred and imposed by this 
chapter and by the general laws of this State applicable 
thereto. * * * j 

I 

Sec. 3778. Signers of certificate of incorporation or 
articles of association to have charge until rriinimum 
amount of stock is subscribed; notice of initial meeting; 
when subscriptions, etc., void. —Until such amount of 
stock as the incorporators may determine, not lfcss than 
the minimum fixed by the certificate of incorporation or 
articles of association, shall have been subscribed, and 
such terms in respect thereto as they, in the contract of 
subscription, may impose, shall have been complied with, 
and the subscribers shall have met and organized, the 
signers of the certificate of incorporation or articles of 
association shall have direction of the affairs and of the 
organization of the corporation, and may, in person or by 
proxy, take such steps as they may deem proper, not 
inconsistent with law, to obtain the necessary subscrip¬ 
tion to the stock, and may determine the form ai|id terms 
of the stock subscription agreement and what ijiotice, if 
any, shall be given of the opening of the subscription 
books. They shall give ten days’ notice of the initial or 
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organization meeting of the subscribers to the capital 
stock, unless all subscribers are present, or represented, 
or notice is waived in writing by such as are absent, and 
generally may take all such steps as may be necessary or 
convenient for the purpose of perfecting the organization 
of the corporation; * * *. 

Sec. 37 88 . How subscriptions to capital stock may be 
paid; liability of subscriber; financial organization and 
disposition of stock; statement to be filed with the com¬ 
mission; penalty. —Subscriptions to the capital stock of 
any corporation may be paid in money, land, or other 
property, real or personal, leases, options, mines, min- 
erals, mineral rights, patent rights, rights of way, or other 
rights or easements, contracts, labor, or services; and 
there shall be no individual or personal liability on any 
subscriber beyond the obligation to comply with such 
terms as he may have agreed to in his contract of sub¬ 
scription; and any corporation may adopt such plan of 
financial organization and may dispose of its stock or 
bonds for the purposes of its incorporation at such prices, 
for such consideration; and on such terms and conditions 
as it sees fit; but before making any issue of its stock or 
bonds it shall file with the State corporation commission 
a statement (verified by oath of the president or secretary 
of the corporation, and in such form as may be prescribed 
or permitted by the commission), setting forth fully and 
accurately the basis or financial plan upon which such 
stock and bonds are to be issued; and where such basis 
or plan includes services or property (other than money ) 
received or to be received by the corporation, such state¬ 
ment shall accurately specify and describe in the manner 
prescribed or permitted by the commission the services 
and property, together with the valuation at which the 
same are received, or to be received, and the judgment 
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of the directors as to the value of such land! or other 
property, real or personal, leases, options, mines, mineral 
rights, patent rights, rights of way, or other | rights or 
easements, contract, labor, or services in the absence of 
fraud, participated in by both parties to the transaction 
shall be conclusive. 

“For any violation of this section the offending cor¬ 
poration shall be liable to a fine of not less than ten or 
more than one thousand dollars, to be imposed and judg¬ 
ment entered therefor by the State corporation com¬ 
mission, and shall be enforced by its process.”! 


i 
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